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Part of the National Paralegal Institute's curriculum 
-terffl ^intfensive training sessions for paralegals, or legal 

the dpcuBient outlines the fomat for training sessions 
g: (1) initial ""training to examine the functions of the 
and stimulate commitient to the entire training program, 
research, (3) central ethi^/al problems inherent in the 
role, and (4) unauthorized practice of lav. The legal 
session consists of an introduction to the sti;uc|tur6 of the 
rem by the instructor and the step-by-ste,p approach to a 



s ampife yeseaicn problem. Advocdcy aint p r o fe ssion al re g pen si bp ^li ty 
include American Bar A^ssociation restrictions on advertisiSg^rt' l]^ 
solicitation, and confidentiality and "the resolution of coi|3^iicts ^ 
between rhe advocate's duty- to represent the client's viewp$5^B4 and ; i 
the adv^ocate's. Mun principles aiid, ,other_ .responsibilities. Tfi£( ^se|sion4 
oh unauthorised lav helps to pr*6vide trainees with as under^ta'nding 
of the natuj/fe of unauthorized practic^ limitations and possii)^le 
office proc/edures to use in averting, utfauthorized practice qharge:^ 
An outline \pf the argument on three pounts and the major subs-tan tive 
points whic\ might be raised are included*. The concluding section 
suggests effVftive teaching techniques for paralegal training 
(EA) 
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Roles of Paralegals 



A. ; Purpose of the Sgsi^bYi . , . 

The Roles of 'Pa'ralegals is a very important session in 
the -training progr-am. . The session is usually scheduled after 
an introduction to the entire traini^ng program. ^In the roles 
session, the paralegals will be trying to interpret 'what is- 
'expected of^ them at the training j^the method and quality 
of the teaching, and their own functions in the training 
session'. This is; the first opportunity for the^ paralegals to 
discuss tllei^ jotfs, training and experience in a working 

V _ ' " / , 

session. Thus, the roles session should,^ ^im to accomplish , 
the following: 

1) Provide the paralegals with useful information 
and insights. At the end of t?he^ session they 
should feel that they-ihave learned facts and 
points' of view of importance to them» The* 
session must be more than an open discussion 
of the roles of paralegals . • « 

ly The paralegals should ^be drawn into the discussion; 
have an opportunity , to describe their functions 
arid express thei: views. Efforts should be made* 
to insure tliat eac;h paralegal actively pairtici- 
•^pates , siijce this induces involvement and 
.'^ interest at an early stage -in the training. 



first day, the introduction 
and. the roles sess 
the following day. 



If' the paralegals assemble on the_evening before the 



normally is given in the -evening, 
and. the roles session is the first one in the morning of ... ■ 



^he session should be led by two trainers, at least * 
one of whom is a paralegal. The second trainer should 
probably be the director of the training program. This lends 
some weight and importance to the first session. Th'e 
Ins-Htute normally excludes all other trainers and non- 
paralegal observers from the session for two reasons. First, 
the paralegals have not been together previoi\sly and should 
not, be distracted by^the presence' af others who are/hot part 
of thej pa^ralegal .training^ group; atid, second, the presence 
^of- outsiders often inhibits freedom of expression. 

'irhe discussion leaders in this' session should never 

' . ^ " ' - / . ' 

be tile supervisors o£ the ^paralegal participants.. 
C . | CojRponents of the. Session 

''■'V ■* , 

*iMhe* session is normally composed of four parts: 

1, Introductions (15-20 n>inutes) ^^^^ . 

2. Background of the p'aralegal movement (lS-30 ntinutes) 
5. functions of paralegals 

4. Summary (5 minutes) 

The Institute normally allows tyo to three- hours, for 
the"^ role^' session when there are between twelve and twenty- 
four trainees "Ideally , tjiis session could run four hours. 



D . Suggestions for Contepc of the Components 

1 . Introduct ions 

The session^ should begin by gbin^ around the room and 
having the paralegals identify themselves their offices, 
and briefly what they do. This loosens their vocal cords 
helps them get to know each o^ther better, and gives the^,.^^ 
trainers a sense of the kinds of working experience represented 
in th^ group. The trainers should also clearly identify 
'themselves. * , . * ' 

2. Background of the Paralegal Movement • 
This pa'rt^of ' the 'session is essentially informational. 

It is aimed at opening the paralegals * m-inds to th^ extent of 

. , ' * ' - 

the national paralegal movement. Many^;Legal Services 
paralegals are -not familiar with. this movement, and feel 
isolated and uncertain about tlieir -occupaxionai sratu^.'- For 
•this reason, we normally prfesent about fifteen to thirty 
minutes of basic information on some of the -following subjects: 

a) the number of paralegals in the country (estimated 
to be -about^ 70,000) ; ^ ' , ' 

b) the number of training prog'rajns around the co'iintry 
(estimated tp include about 70 universities and 
community Colleges) and thie fact that most a'^re 
aimed at priva^te law;^ training; . 

c) activities of the ABA through its Special y6ommittee 
on Legal Assis t||.R^ *, and activities of lopal bar 
associations,.--^ significant; 



. d) disc\j5-^^n of tH*e ABA Guidelines f oryPayalegar 

Tr^j>im*g,. and of the accreditat iort^ertif icatipn 
an^Aicen^ing 'concepts . Thi^ should, ii/clude 
^ sohf participation by -paralegals *about/ the meaning 

^\ ijf- ' of ^Accreditation, and certification, and their 



views on and knowledge about developments in 
these afeas'.*, - ^ 

Khile this part o£ the session is principally informational, 
' ' » * „> 

it mav -venerate- cons iderable discussion on the part^ofrlhe * 

^ 'par^ef^als, which should'be .allowed' to proceed freely . In ' f 

thiS" session the paralegals often decide that they should 

work collectively to preveitt bar association control 'of the - 

f - paralegal movement. Particularly where paralegals are draA^m 

from a, well-defined tegion, the camaraderie >ntl mutual . * 

' interests developed 'during the training^-^ssion may inspire 

*-the pary^legals to form some kind of paralegal association . ' 

— ,or co'mmunicat.ions 'netirtyrk; however, the . trainprs - ^h o ul ^ not, t - — 

initiate this. • • . ' , - 

^ • ' 3. Functions of Paralegals ^ , ' ^ 

This part of the session may be run in a* number of ways.. 

' Its purpose is to get the paralegals to consider ^the kind/of 

work they now do; the kind of work "that paralegals taround 

the country, particularly in OEO'Legal Services are^ doing,; 

the different, possible structures and functions of Legal 

* - Services offices using .paralegals ; paralegals' relations with 

lawyers; ^ni the various merits and defects of certain kinds ^ 

J of pafalegal work. • 

It is important to generate and focus discussion. 

Following are several ways this.can be done. ' ^ • ^ 

*ABA publications can be obtained fv-qm the Special, Committee 
on Legal Assistants, 1155 East 60th Street, Chicago, Illinois, . 

60.637. • •■ . ■ • 

■ ■ -'"Mi' ' • ■ / ■ 
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The trainer may lay out andUdescribe the threfe basici; 

• • ■ . f • ; ;f 

paralegal functions of intake UnteryieVver , general ip t, aft^d 

0 - I ' • 

s.pecinlist and how these roles may Vary depfending on the;.;^- 
' ,^ ys^^k^i"^^ situatioTu, For; exanrple.,. in a- hi^hly ' . 




^/uncti<mV/ a*et^rfa\oi,ng t^inancial 'M'i'gihxlit^^^ 
'*'the client to^ the app|'4pri^t:-e'^ speei>al ty liniT* ^. This, could ^ ' * : 

' easily bq done by the neceptionist . 6r , a ^secretary; "The" 

' / . , - - ' " ^ ' ' ^ ' ^ ' - " ' . 

coiipreherisive ijjitial fact-gathering tcoiild then be done by" ^ 

an attbrnej?; or -a paralegal trained in that particular specialty 

^v(^:r.' ilnwever, if the p u rpose of the Intake interview, after 

an eligU^rlity determination, is to delve into ^the substance 

,of the clxe,nt*s problem, the interviewer needs to know a 

wiUe range of law in order to ask the right questions,, In 

* this situation, whicl\ is most common in legal Services offi^e.s, 

.perhaps the* intake' interviewer should be the most knowledgeable 

persou in the office* Perhaps a lawyer should be responsible 

♦ \ 

for intake and determining if the case should be referred 
to a paralegal. A lawyer doing general intake is in It better, 
position to spot potential problems and issues requiring * , 

litigation. The fact that the client sees an attorney at 
the^initial interview also clearly .establishes a .direct 
relationship between the .attorney and the client.* . 



*The importance, of' this relationship is dealt with in the 
Institute's traifters manual for a separate course on unauthor- 
\ ' ized practice of *Law* * , * • 



- The Institute. tends to believe that the use o£ paralegals 

as iiitake interviewers -is - generally dysfunctional. Few 

parsTl^egals ha\^e been trained to be knowledgeable in a^wide 

varei'ty -of Le^al areasj arid as a result it i? difficult 

• _ . ' 

£or^ fhem to conduct ef fecXi.ie.- intake -iivt^-ryiews.i ^ Al^^;, ^ ' 

the intake interview fiiitCrl: ion 'often precludes doing other 

wbrk^'- and ^hu$ pafaleaa^s^^re liinited to interviewing and 

cannot fian'dle the^lr own -cases** \ * 

Similar proSlems ^.rise for the, generalist , if it^'means 

that the paral^g^ai must be prepared to handle any and all 



Legal Services- paralegals are* now more frequently>^ 

s^pecialists . This^^^^has always been the case in the private 

^^^^ ' ' ^ ' T"^- - - " - , - — ■ - - 

^law*3ector ,^ - Withdut farcij.ng the discussion, it is likely 

that tile paralegals will conclude that the highest form of 

paralegal function is as a .specialist 

^ . Paralegals should "also be invited to consider their 

j^elations witjv lawyers." ^This tends to focus on the^ differences 

in training, knowledge, skills, arid functions • Sometiihes 

h9Stility against '^lawyers appears , although it is our 

experience that almost all- paralegals report having good 

... ^ ' w ' r • ^^ ' .pr' [ O 

relationship^ with the attorneys wjth whom the.y work, • ^he 

purp.cTse of this dis^cussion is not to dwell on personal • 

grievances, but .rather, to explore the real -difference between'' 

what- lawyers can do be^t-, versus paralegals' "appropriate 

functions • * • • < • ' //a "-v 



. ... ;• ... ,. intake ^ inj:erviejo ng^,:r fetch"' 



\t t\\z,^ luncturc, it may hp useful to place on the 
blackboard every conVeivable job that a paralegal may do, 
^including -such :nattcrs as legal research, invest ig'ation, 

Coffee, filing Dapers, 

/" '"^^^ , V ■' ' 

5'ef-V-i.ug/^ documents , VHvAYing-- adn^^nistrative hearings, etc. 

The list should include both the desirable and undesirable 

activ ties. 

^ it IS th( n- possible to r<"te *hese function? in ternis of 
desirability and appropriateness. We 'suggest a plus sign for 
the desir,?ible and appropriate activities , '^and a minus sign for 
those undesirable and inappropriate, and a;-zero for activities 

"which are^' reasonably performed by paralegals, but should not 

- ' " r ' " ' ' " ' ' - v. ^ ' 

' l5e .prim^^ry . (IV^ recQuimend not attempting to classify^Srthe 

functions in a m'ore ref iried- wav , ^uch as on a scale from 1 to 

* J- 

• , n • ' • • ■ " ' / . < 

e 

Once this e:ercise is ccnclnHel, the paralegals will 

see before theirf a functional definitiofl of the paralegal, 

t If time permits, it is then enlightening to run through" the 

same functions, using the same classification system,* bu't 

' / ' ' "... J _ ' 

for lawyers.. The result of -this exercise' is the discovery 

that i>oth paralegal^ and I'nKyers may- and s-hould. do very 
tf' . V * ^- _ - - • . ■ . ' 

si,!»ilar thinft?,-. ^' ' . ^ ' . 



/ 

■■•7 -.: 
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4 . Summary 



One purpose 
the right frame o 



of this session is to get , paralegals in y- 
)E mind for commit'ting themselves to ^{he . 
entire training program. It is almost- inevitable that 
paralegals will conclude that training is essential to 
their work and that they "cannot aspire to more responsibility 
and higher statusvunless they have considerable knowledge 
about^the law and. skills of dealing with legal causes. Th,us, 
this session can represent a dramatic increase in whatever 
commitment tHe paralegals bring to work hard during the 



^. — training session 



10 



. Legal Re s-eafch ' ' . " ' , 

Background angr^oals , ' . > ' 

An important part o£ the planning o£ -the National Paralegal 

Instijtute's curriculum involved discussions with paralegals 

around the country to determine in what areas they- felt a 

need for training. Over and over again, there was --expressed 

— — ■ / 
the desire for a co;urse in legal research, It wa]s;'largely 

because of *such direct requests from paralegals that'' legal ^ 

research was included in the curriculum, . / 

Legal research is a relatively complicated topic in whicti one 
^ains. proficiency '"only through, practice . " Gieatly no one can 
~1tFan ?ii liow to d() legal research in two hour s.' — Th^^ igoals of this ^ — 

session are tailored to these,,. rfealit ies , " . , 

Thj? firs't goal is to break down some of the feat and intimidation 

many- paralegals feel about the law library. Often, there is an 

• / 
almas t my stical aura about *'the law**. It is somehow hidden in 

te lav/books which only lawyers know how to use. In^this course, 

the paralegals are shown that there is no magic ^bout the library. 

Rathex, it is a tool which they can learn to operate. Even if^ the^" 

/ ■/ / / • 

are not called upon to do legal research in th^eir prjo jects ,/the 

course helps to reduce the disparity many of them/perceive/ betwe,en 

their knowledge of the law and that of lawyers. It increases their 

sense of -professional competence to feel that they^ hatve access .to 

the same resources that tjie lawyer has. 



the troals o£ this course are more than psychological, howevier .Ai^^'i 

' • if^ ^ ^ , ^^^^^^ 

Equally important is familiarizing the paralegals with the bbre^v^:/ 
commonly used legal resources such j^f co4ebooks, reporters and 
Shepard's. By working through a model problem they leara what ^ 
kinds of information can be found in the various tjpes-of law'-- . 
books and how the books are used to get at the- information. They 
also gain a Sense of how'the different resources relate to each 
other. At tHe end of the course, they probably will notJLe ^-^t^^ 



able to Research a legal question on their own. But, they will 
know what a citation is. They will be able to look-up a statute 
an 4' understand why they should check the pocket, part. They 
will know the. reason why they might Jbe asked Lo shei^i>diz,e a — . < ' 
Qase.,.Jhe 'g'0al of the .course is to give tKe paraleg'a^s an 

.overview of .the subject and to ,.e.q,uip them. _to.do certain 

— — - ? (, 

relatively simple kinds of legal research .such as these. - 

The trdiner should be conscious of the fact that q tremendous 
-amotmrt-crf' material is being .presei/ted in a very sh^drt time in this'^ 



course. She/he- should maJce clear to the paralegals at the 
outset exactly what the goals of the course ^/e and are not. 
Also, the ^trainer, shoul4 let the paralegals know that she/he ^ 
finds legal research a complicated subject and that if they* 
get confused at any point /they should not hesitate to ask ^ 
questions* or seek further^ explanations . It. the responsibility 
of the trainer to s'ee that the paralegals are not^ overwhelmed 
by" the ajii'^dnt of "§nf oniiation jconv^yed' during the session. 



*_:Forjnat Materials 
^7 



the course is divided' into two b^^r^^: an introduction to the 
structure of the legal sy^^:€m by :the instructor and working' 
through a— s-d4?tp^^"^reTe^ problem by the parale'gaXs^j^it^ 

Ej^erience has shown that it is 



instructor ' s guidance , 

vitally importantWo have copies of the following books: U.S.C.A, 



Gen. 



Index S-T; '42^U.S.C.A, ^1406-15.99 (both with up-to-date 



pocket parts.to /1974);,45 C.F,R. Parts 200-499^ (Revised as ot 
October 1, l^yZ) ; 404 U.S.; and Shepartf^s United States Citations. 
It is also important to have copies of the ' following : the c}\art 
from 2 C.F.R. that cont^ns 42 -O.S.C. 606; 38*F.R. ^26916J^^ 
cover page'and the introduction and pp. l'24-12JS-'-»ffom tFR Sections 
Affected AnTiual 1973, Volume 38,*. Nos l^^8. It i^ essential 



ttiat each pajral ^ga^l h^ 



)portunity to physically \ise tfhe books 
during, the session.. This can be accomplished by having one copy 



o:^^^ch book for every two paralegals. Vfhen photocopies of 
parm£ular pages_ are- used, eapfr^arale^l should be given a 
copy. Without this ^cficrete experifimce, trfie concepts of legal 
research are extremely difficult to grasp. Actually using the 
books illustrates -the 'trainer yC instruc^Ons a/id givers' the 
paralegals a ^reatS^^sen^ of \accomplisj/ment aj|id confidence . \ 



materials are distributed "throughout the cour 



Other typew^i^ 

These will be disdfissed below* at the appropriate points 



V 



Structure x>£ the Legal System . ^ ' 

Before familiarizing themsejv^s with thao^arious books t^^:-: 
use in working on the Peterson problem, th^ paralegals must 
first become somewhat familiar with the structuije of the 
legal system,* This part of the coufse, which shiould take 
about half an hour, ^nsT^ts main'ly of a lecture by the trainer 
ofl the legislative and judicial bodies ok both the federal 
and state systems, - 

The chart entitled Statutes should be distributed as a reference 
sheet for the discussion of legislatures. It is very helpful 
for the trainer to use concrete examples in* this' exp-lanation. 
Ke.lfare' laws can be used to illustrate how the various 
l-^^islative ' levels relate to each other. The discussion might 
be /something like the following: 



: \ }^ In 1935 the United States Congress in WashingtonT^.C* 
~ decided to set aside money to be distributed by the states 

/ : to ce-p^i^n categorie"s of people such as the aged, disabled, 
/ \ blin^, and^ dependent children. So they passed a. federal 
</j^' law (one which applies to aiTl-^^e states) stating, in ^ 
/ f general terms, how they wanted the money to be used. 
/ Federal laws are published in t se-t of books called the 

United States Code 'Annotated (here hold up" .the book). 
They then passed the money on to the Department af Health, 
Education, and Welfare and' gave^^ HEW power to make 

additional, more detailed rules/aboutf how the money should be 
distributed'. 'These rules called regulations , -Jiowever , 
may not cqrvflici^idJ^v-^ngress ' original intentions. ^^So, 
^HEIV* then passed regulatarons-^hich are published in a ^ • 
. * set of botfks called the Code of Federal Regulations, ^ * . 
(here }7ol^--iip the book>. ^ . v t 

The discussioiuJJieTrcontinues throi/^ the. state levels in 

basically the same manner. 



yJll min^ that this is .n 




It is impotta'nt for the trainer *to kee^|||p^ min^d tb^ 
a lecture on welfare law. Rather it is an illustration of the 
skeleton of the legislative sys^tem.^ji_this ^^untryr and' th^' 

books iu'whiel^^'statutes and regulations are found/ Do not 

' \ . . ' / * 

become bogged doun in the complexities of the 'suDStant-ive : 

law. Keep the example as simple as poss^iMe •x^Also , it is , 

•a useful teaching^id^o write^ach level on the blackboard- * 

as it \is dis^tiss^ed. As a book such as* U.S.CvA. is s^bwn to 

the^Tdup^^he abbreviations and citations she^^^e\ritt:en 

on the blackboard. Giver the group ^chance to decipher a few 

^examples. ^ \^ 

The discussion of^jth^^jiadicial system should begin with the 
distrib^utjjin oF'the chart on the'qourt systems* Some explana- - 
tion of |^e.^^f f erence'sH>,e4;*iee^ and state^ coujts ^should - 

^ be given but it is not necessary to delve too~3¥ep^ly7into -this 

area. Agaih*,- the use of an example will help to makfe. the" ~. - 

-If- ^ . * ' 
— - relationship oT the'^ourts clearer. , ^ ^ 

Assume , that two "people from drfferent states have a car 
accijdent and one decides to sue the other. The/' go to 

; the /Federal District Court which is the first leveL' of - 
^ed^ral---Go.urts*7 The judge makes, a decision and l}e m^y 

' X^te out -the reasons ♦for'^Ifis'decision in an opinion. - 
• 0^1nionS;;.pf judges -in Federal District Court are published 
i« boolcs called the Federal^ Sup'plement . (Explain ^hat the 
citation means). Now suppose the person i0.o lost Velie-ves 
the- judge made the-wrong 'decision. He may ask the judges 
at the next' level, the United States Circuit Court 'of 
Appeals, to^ review the cas^. Thay then make .a decision 
whichlis published in the Federal Reporter. 

-*^he di5,cLfs^ion then . continues through' this 4L^i^^^ States Supreme 




. Court. A simi'lar example can be used to explain 



ate I courts 




and reporters. It is helpful tb show the state and. federal systems 
as parallel^ with the Supreme^Court as the final decision maker in 
both systems. . - • ^ ^' 

TirLs^ection on the structure of the legal' system can be referred to 

y - v 

^ again jlater in the course as the paralegals begin to use the books. 
While it may seem elementary and simple to those who have had legal, 
training, the ^^structor should keep in mind that most lay people 
have never been exposed to this information ifi any systematic way 
and so the explanations should be as clear and , uncomplicated as - 
possible. Sample citations are given on the handout sheet. ^ These 
should be Explained element by ele'ment.' ' , . ; 

Research Problem . . 

This s.ection of the course involves the itrainer leading the paralegals 
S-tep by step through a research problem. It should fit reasonably 
well into the remaining hour and a half. . v, 

' . * ~ ■ ^ ^ 

*The first handout is. the statement of Mrs. Peterson's problem: 

Mr <; . Peterson has been receiving AFDC f)avments of 

$190 per month. She has just received a notice : 
indicating that her payments' will.be terminated 

because her only child is 18 years old and ,no * . - • 

longer is- considered a dep.endent chil'd'under^he 
Regulations of the State of Independence Depfi-tment 
of Welfare. Mrs. Peterson's daughter is attending- 
a local college half-time (9 semester hours) and \s 
employed part time. 

• •* 

In order to bring the legal issue into focus, the instructor should \ 
tell. the paralegals that the question with which they. Should be 
coffc"efned whether an 18 year old student who is going .to college - 
'half-time and working part-time is a dependent chiJLd within the 
-Statutes-^ a;nd regulations. The paralegals should be given the State 
of Independence regulation which s^tys that only full-time Is tudents 
-^e'-^lt^blev-- ; * ^ . _ 



Vs. 



Having this regulation -arllov^s the trainer and paralegals ta explore 
the methods of legal researcli^ The purpose of the course ^is to 
show what resources are used to arrive at an answer. The following 
is an outline 6f the various steps that the paralegals will take 
in researching this issue. They should be made aware that there 
is no one single way to approach a problem. What follows is simply 
one of many possible ways of dping research designed especially 
to allow them to use several different resources. As they do more 
legal research, they will develop th^eir oWn methods which are just- 
as valid as this one using the resources available to them. 

i ' ' ' ' 

1} Explain to the paralegals that the first step is 
to check the regulation cited by the Welfare 
.Department to be sure that it says what they say 
it does . ^ . • 



2^ ^7>^xp'lai-n -that one strategy fox. attackiitg^.f he' Welfare* ' 
Department's action is to find ^a fede.ral law or 
regulation which states that 18 year old half-time 
colle~ge^students can be considered -dSp^aent children. 



This refers back to the discussion earlier of the 
necessity of conformity of state regulations with 
federal/law. - * 



3) Distribute copies of^.U.S.C.A* Gen. Index S-T and' 
explain what an index is and how it i-s use^. This 
particular volume is used because welfare 'laws are 
part of the Social Securi^y^ Act . Allow the paralegals 
a few minutes to check thfQ:Ugh the index on their ' own 
and then direct their attention to the ' subheading : 
Dependent child, defined 42 §§607,608. Explain what 
this means. (Thi^s is only one of several subheadings 
which^j lead eventually to the same section). - ^ - - 

4) Explain the pocket part and how to use it.. 

5) Distribute copies of' 42 U.S. C. A. 406-1399. Have someone 
read- -aloud §607 ^-2. This section refers them back' to 
§60^6-a., * ^ 
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6) Before reading §606-a, explain the layout of the statute 
i.e. J the main body of the -statute, the historical note, 
and the notes of decisions. 

I 

7) Have someone read aloud §606-a. This leaves open the 
question of- whether "regularly attending'- includes half- 
time attendance. Check §606-a in the pfocket part. 

8) Explain thay^t\\e courts may have interpreted what "regularly 
attending"/means . The notj^s of decisions, under §606 in the 
pocket pai/t contain a reference to Townsend v. Swank 404 

U.S. 282 , 92 S.Ct. 502, 30 L.'Ed. 2d 448, which may contain , 
a helpful interpretation. 

9) Distribute^ copies of 404 U.S. and direct the paralegals 

to pa^e 282. Explain the Layout of the case i.e. , parties, 
headnotes, opinioii. It would be too time-consuming to 
have the paralegal.^ read the whole opinion- i'n class. So 
simply explain that vthe case deals with full-time college y 
students and does notv address the issue of half-time students/ 

\ - ' ,^ \ . , 

10) Even though tfie case 'i^. not par^ticularly helpful, it is 
a good chance to show the group how to use Shepa¥d's. 
Distribute copies of Shepard's Citations and explain how 
to shepardize Townsend v. Swank . There is not time to 
discuss more^than the basic structure and the most xommon 
abbreviations. • ' ' ^ 

11) Explain that the next step would be- to find any federal 
regulations" on the siibj'e'ct. Distribute copies of Title ^ '^ 
2 of the C.F.R. (or xerox copies of page-94 if the books 
-^re net available) . Explain how to use the Parallel f 

Table. ^Explaan^ that since this index -is far from perfe^, 

ifis necessary in doing a good research job to read^ through 
all of the regulations published pursuant to 42 JJ.S.C.A. 
§§601-6018 whidi deaL. with A.F.D.C.** Explain that given the 
time constraints, and the available b'opks , you will direct 
them to t;he appropriate section. 

12) Distribute copies of 45 C.F.R. parts 200-499 and direct the 
paralegals' attention to part 233.90-vi. This part deals^ 
.with "regularly attending a school, college-, or university" 
•but it does not men^tiori half-time students. 

13) . Distribute copies -of the list of CFR Sections -Affected for 

'1973 and "explain how it is used. Checking' 45 C,F.R* 
part 233.90 should lead to a reference to 26916'.. * Explain - 
ht)w this* relates ^ the Federal Register. 

14) Distribute copies of the appropriate* issue of the Federal* ; t 
Registers, or xeroxed copies of Page 26916. This contains".; ' ; 

/ fegpQlation^ effective NoVember 26, 1973 which d'eal with ifie ; V* 

issue of the eligibility, .of half-time college students' *, 
- for AFDC. ♦ " . • , 
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Experience ha# shown th-at at*this point tfie paralegals feel 
some sense b£ accomplishment at having found the 'answer but 
they, also feel that' they could not po'ssibly do that kind 'of ' 
research on their own. The inst rm^^fe-oir should distribute the 
sheets entitled "One Way to Approach Mrs* Petei^son's Problem", 
This YSnrr^es each step that'w^s taken during^he class in 
researching th^e problem* The par^alegals .^^^^uld be^^^-jTcou raged 
to work through these steps again Whep'^;:^ey return to their 
offices, Th^s will reinforce wha^ the^^have learned about ^the.^ 
different books and- also give --fhem a- better fe*el for the' 



relationships of various, r-esuorces to each other* The assump- 
t;ion m the Pete rs on -problem as worked out in thi'Si cPurse 
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is that the r^?earch is being done in Janu-ary;' 19^74; If /the 
para*legals' were to pursue the problem in current source^ b'ook^., - 
the approach/'and answer migfVt be ^ifferent^* ' ' . * 

A fin^l handb^ut sheet, entitled L^gai'l^esource^ , • des-</ribes ^ 
the contents of Some research tools.* Tt^ is also use^ful to 



distribute copies of West's Law Finde\r / A' Legal Research >lanual 
available free from West Publishing Company in St* Paul, Minnesot 

The 'key to -teaching leg'al research is". simplicity * State each 
proposition carefully - wait for' it t6 sink in - repeat it if, ^ 
necessary* .Do not rus^'into side matters or try to te'ach all 
of regal erseafrh* * - ' . ; ^ 



We have^ouiid that this course was vie^ctiy-'most 'p^arale,gal to 
be the.-single, 'most interes.ti^'session in the training* This 
results, we believe, from the simple and step-By-step appro'acK 
which convinces them that theyhave learned a definite 



quantity of -infofiiiation'* 



STATUTES 



/ 



U. S. CONGRESS 

«dE6d6T3-X X3.WS 

UNITED STATES CODE ANNOTATED (U.S.C.A.,). 



H . E ..W . ' -, 
federal regulations 
CODE OF FEDERAL REGULATIONS (C.F.R.) 



STATE LECTSLATURES 
State laws 



STATE WELFAHE DEPARTMENTS 
_ State _ regulations 



r 




O ~: r^r 

ERIC -> > 



- * ' ■ .V.' \y : 



' " ■ STATEMENT OF'j ' 

■ ■ ' MJIS.SPETERSON'S PROBLEM \, 

Mrs-i:. Peterson has been receiving. AFDC payment's of . 
$190 per month. She has, just received a not^-ce \ 
indicating that her payments .will be terminated 
. Jbecause her bnly;'chiAd'4*^'H^/y^^T^;5'old a ' , 

: .'longer/ is considered a dependerit\>pHild under the^.^ / 

/ • . ■ ^ ' ''^ ^' \ ' v/ 

' ' . X^^fg^/^^ions of the State of , Independence department 

-4 t d^%elf^re. Mrs. Peterson.' s -'daughter ""is attending 

\ ' "^^ ' ' ' ^ 'S^ - ... -f^^ ' ' 

* a local cwllege/HaTf^ti^ 

• ^ employed part-time. ^. ' • * 

• Ydu are asked 'to research the' law for Mrsv'Peterson. 
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-StATE- REGUIATION ^ . AID- TO .FAMILIES Wim JEPENDENT^ CHILDREN, 



1420 



§420.103 



In addition to being deprived of pairerital 
support or care, a dependent child, in 
order to be eligible must be: ;; 

:1 Unmarried r ^ . . / 

.2 Under 21 years of age " 



21- 



Aid may be granted in behalf of 
'a child if he is between his 18th 
and 21st birthdays ^and he is 
regularly attending school, a train- 
ing program or "institution of 
higher education, 



.211 Definition of Regular 
School Atteiidance 



^phys^c 



'cal 



Enrol Imehr in and 
attendance on a full-time 
basis in a supervised educa- * 
tiont or vocational training 
progranL;in a' public' or 
prrvat^^^scHibp^^^ of college". " 

,212 Full-time is defined as 

physical ^atjendance no les? j 
than >25 clock hours per week ^ 
in secondary ' educational pror 
;ramSy^no less than 30 cloc ""^ 
.lours per w^ek in a trade, y 
techn-ijcal school ^r cert i Med 
training program and no less 
than -12 semester or qu;5^/ter 
hpursin a college/or univer- 
sity unles's^ verified/physical 
incapacity or han<licap pre- ' ^ 
eludes such full-/tjme. physical 
attendances 



CODE OF FEDEML REGULATIONS 



4t a&C199d 



Title 2~The Congress 



tJnited States Code 



Code of Federal 'l^efulationt 



42 U, S, C, 299d 42 CFR 

299e. — ,^ 42 CFR 

2M£ ^ 42 CFR 

2m 42 CFR 

300 42 CFR 

^ 300*-^ ^ : S CFR 

301nt : 20 CFR 

302 through 303 45 CFR 

302 ^. 45 CFR 



402 i 20 CFR 

404 ...^ ... 20 CFR 

<^ : ^2, . 20 CFR 



405 

409 

410 :.. 

411 

412 .. 

41? 

4J4 

4X1^ 20 CFR 

4l6.....tV. ^ SiO CFR 

,417 srpXFJR 

418 20 CFR 



31 CFK 
45CFR 
... 20 CFR 
... 20 CFR 
... 20 CFR 
... 20 CFR 
.;::r20 CFR 
... 20 CFR 
20 CFR 



422j 



20 CFR 



20 CFR 

' , 46 CFR 

423 \20 CFR 

424...U. ^0 CFR 

425^,...-. ,2tf CFR 

425 20 CFR 

425a u 20 CFE 

427 20 CFR 

428..-ri.,^ 20 CFR 

501 through 603 ^0 CFR 

601 , ^ CFR 

603 ^ , -i... 45 'CFR 

501 through 506..^L,..-r. : 42 CFR 

502 ..1 ... 45 CFR 

507 . 1^ 45 CFR 

625.... 1 4rCF^R 

539 zs. 45 CFR 

541 — 29 CFJt 

701 through 707 42 CFR 

701 through; 705 : : ^2 CFR 

705 ^ ... : 45 CFR 

705 . ^ -42 CFR 

708 , . 42 CFR 

711 through 715i/. 1.. 42 CFR 

712 , : : 42 CFR 

713 C£:.ii i 42 CFR 

714 42 CFR 



Part 54 
Fart 54 . 
Part 54 
Part 54 
Part 59 
Part 59 
Part 404 
Par^ 222 
Part 70 ■ 
Fart 233 
Fart 243 
Part 4p4 
Part 404' 
Parts 401-404 
Fart 422 
Part 360 
Part 401 
Part'404 
Part 404 ' 
Part 404 
Part 404 
Part 404 
Part 404 
Part 404 
Part 404 " 
Part 404 

.Fart Jl04- - 

Part 404 
Part 422 
Part 404 
Fart 422 
Port 404 
Part40r- 
Part 404 
Part 404 
Part 404 
Part 404 
Part 404 , 
Part 404 ^ 
Part4d4r^ 
Part GOl 
Part ^1 

PartTO — 

Pirt 200 
Part 70 
Fart 233 
Port 248 . 
Part 233, 
Port 205 
Part 70 
Part 71 
Part 200. 
Part 206 
Part 70 
Part 205 
Part 51a 
Part 208 
Part 205 * 
Fart 205 
Part 200 
Part 200 
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List of 

CFR Sections 
Affected . 



Annual 1973 
Volume 38 



Numbers 1-:^48 



includes U.S.C.-C.F.R> 
Table of Authorities 




» Announcing— 

Foi:maf and Coverage. Chonges 

Changes in coverage of this list will start 
in Januarys 1974. These changes will oo- 
ordijiate the List with the revision date , 
of the Code books so that users wilU^e 
abl^ to determine^quic and^easijy , the* 
changes, that have occurred ' «ince the 
revision date of the Code books they are 
using. Starting in January, coverage will • 
be as follows : 

January 1974: 

' Titles 1-16: Ch4nges, publl'shed January 
1974. / 

Titles 17-27: Chinges published April 1973 

through Jjinuary 1974. - 
titles 28-41: Changes published July 1973 
. through January 1974. 
Titles 42-50: Changes, published- October 

)973 through January 1974. 

February 1974: , 

Titles 1-^16: Changes published January 
and February 1974. 
. Titles 17-27: -Changes nubllshefl April 1973 
, throu«*h Febnu^ry 1974. & 

Titles 20^1: Changes published July 1973 

through February 1974. . 
Titles 42-60; Changes piijlished Oct<afifcr— 
lfJ7l|WMUuigti--Ecbruaiv^ ■ 

This pattern will, contitlue throughout 
the year. ^ 

Comments and suggestions are invited. 
Write to thp Director of the Fedora] 
Register. »Nati(jmal Archivps apd Records 
Service, Washington; D.C. 204b8. 
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LIST OiF SECTIONS AFFECTED 
WHAT IT IS * 

The list of Sections Affected Is designed to Uead- users of the Cocje of Federal 
Regulations to amendatory actions published In the Federal Register.- Entries Indi- 
cate the nature of the/hanges. Certain terms used ure'defined In the glossary below. 
Proposed rules are lifted at the end of a^ppropriate titles. 

CHANGE IN Si:^ / ' «. 

The List of ^Sections Affected has been changed to the same size as the Code of 
Federal Regulations to improve the uscfulness-of this finding aid. It should be 
shelved with current Code volumes. 

HOW TO' USE THIS FINDING AID 

The Code of Federal Regulation* may be broi«jht up to Immediate date by the 
following steps: 

1. Consult this List of Sections Affected for any changes, deletions, or addlUons 
published after the revision date of the volume you are using* • ;^ 

2. Check the "Cumulative List of Parts Affected" appearing at the end of the 
latest issue of ihe' Federal Register for changes published^after the last date 
covered by this issue of the List of Sections Affected , \ ^ „ 

8. If the latest, edition of the Code of Federal Regulations is ^ot y«t availal?le. 
use the previous year's editlohv^nd consult the ^972 Annual List of Sections 
Affected before beginning wlth^step 1 above. . 

, GLOSSARY • / . 

Amended— A typogTftphlcal unit of/the CPR wfts pmrtUHy set forth. <f ' 
Recodined— Major portions ot CPR-i^'er? restructured dr rearranged, or both. 
Rcde«l«nated— A typdgraphlcal unit or larger was renumbered and transferred from one 

place to another plage Hivthe CFR with no change In t^xt. » 
Removed— A typographical unit was removed from the CFR. 

R^^lsed— A typograjihfc'Aftunlt of tfie CFH was set for^h In /ull. * 
' BuperMd'eia-^An^exli^ 
^ CPR u Alt. ^^^'t 
' SuRpenslon-T-The , 
Busptnsloxl In 

tndicatcfl.* . " 
Technical 

Tn>o^»phJ^ numbered, lettered or^Tideslgnat^d entlt;r appearljig In the CTR. 

TAB!|^FJE1 

«ndirig^;l 
mtobeite*!^^^ 

Future W^t!^y issues of the List of S.ecliofts Affected also will appear iA this 
- format Tffel^njbc of the Federal Reciste;* hopes to bring about other changes which- ^ 
will imprdve iYii Usefulness of the" Federal Register and the Code of Federal Regula- 
tions: Inquiries concerning this and.other publications of this ofiiee and sur^cst.ons 
for improvements wlH be welcomed bv the Dlrector.>Office of the Federal Register. 
TJatlonal Archives and Records Service, Washington, V.C 20408. . ;.' 

5U3JECT INDEX . ' ' . * ... 

^ subject index'to the, daily Federal Register U published monthly ar^d annually 
for the calendar year. • - , ^ 



'^res> CPR uftlt was not' In eff^t for the period- of time Indicated. 

portion of the CFE unit wa» not \n effect tor the perlo^ of time 

iint^-Oeneral amendment that may have no iubstantlre effect on 



s^AL Register jssuE- pages and dates^ 

been Included at the end dt this issue which lists the page 
^i^^it of publicatlofi in t.he Inderal Register. 
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FEDERAL REGISTER SEPTEMBER 27/ 1973 



Title 45— Public Welfare 
CHAPTER n— SOCIAL AND REHABlLtTA- 
TlON SERVICE (ASSISTANCE PRO- 
iRAMS); DEPARTMENT OF « HEALTH. 
. EDUCATIorj, AND WELFARE 

PART 233— COVERAGE AND^CONDfTlONS 
OF ELIGIBILITT IN FINANCIAL ASSIST- * 
ANCE PROGRAMS ^ 
Age and School Attendance ih AFDC ^ 
Notice of proposed nUemaidAg lor the 
program of Aid to Families witttDepertd- 
cnt ChUdren, (AFDC^ was pumished in 
ihe Federal Hecister on'Decepber 29, ' 
2972 (3,7 FR 27637). The Noticellncluded 
l)ro|X)sed regulations related to\age and 
scliool attendance, in response to the Su- 
preme Court ^e cision in Towj isend v. 
L>wank. 

Tiicre were no pbjcctions to the^ age 
and school attendance rcqulremenU, but 
one State asked' for an" additional re- 
quirement that children age 18 or over 
v;ho are'tn school or training must be 
achieving passing gradcs-oi* mailng sat- 
isfactory progress. . 

After consideration of the comments, 
the i^cMsions regarding age and tchool 
attendance ar^ adopted "with- cla^yinf' 
change* InjUie provisions rcgar<2lrfg Fed- 
eral nnatst^l partidpaUon ({ 233^0 
(cXlXvD^. ^ 

SecUon 233.90, Part 233, Chapter - 
Title 45 of the Code of Federal Reguli- 
Gons is amended by adding subpar^ 
graphs (2) and Qy to paragraph (^)- 
and by revising paragraph (c) (1) (vi> as 
set forth below: . . 

§ 233.90 Fficlors fpccific !o AFDC 

• » • • * • 
— (b) Cortdtii'on-/or~p7an cpproi^oir <1) A 
child may not be denied AFDC cither 
initially or subsequently "because of the 
conditions of the home in which the child 
^esides'^ or because the home 'is con- 
sidered "unsuitable", unless ' provision 
is otherwise made pursuant to a State 
statute for adequate care end assistance ' 
with respect to such child**, (Section 
404 (b) of the Social Security Act.) 

(2) An otherwise eligible child who is 
imder the age of 18 years may not be 
denied AFDC, regardless of whether he 
attends school or makes satisfactory 
grades. 

(3) If a State elects to include in its 
AFDC' program children 18 and over, it . 
must include i^l children 18 years of age 
and under 21 who are students regularly 
attending & school, college, or imiversity; 
or a course of vocational or technical 
training designed to fit them for gainful 
employment. . ' • 

(c) Federal financial participation. 
(1) • • • 
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(Yi) ''Siitdent regnlarly attendiiiQ a 
* iehool, ooUeoei or univertity, or regularly 

f nical training designad. to fit him for 
/ainful employment" A child miy be 
/considered a student regularly attanding 
a school or a training course: / 

(A) It he Is enrolled in and physically 
attending a full-time (as cexlifiea by the 

/ schooror institute attended) program of 
study or training leading to a certificate, 
"dlplomaor degree; or 

(B) If he is enrolled in and physically 
attending at least half-time (as certified 
by the school or Institute attended) a 
proprara of study or training leading to- 
a c^lficate. diploma or degree and is 
regularly employed in or available for 
and actively seeking part-time employ- 
ment; qr M 

(C) lihe is enrolled in and physic^Ur 
attending at least half-timfe (as certified 
by the school or Institute attended) a 
program of study or training leading to 
& certificate, diploma or degree ^nd^Js 

»pi^cluded from full-time attendance or 
part- time employment because of a veri- 
fiec^physical handicap". 

- Under this interpretation ; 

(D) Full-time and half-t^me attend- 

. ance are defined, as set forth in Veterans . 
Administration requirements: 

(1) In a trade or technical school, in 
a program involving shop practice, full- 
time Is 30 clock hours per wci^k and half- 
time is 15 clock hours; "in a program 
.without shc^ practice, fulf-tlme is 25 
clock boun and ball- time ti IT clbck 
^ - hour*;- -^-^ 

■ (2) in a coUcge or unlversl45\ full- 

time is 12 semester or quarter hours and 
half-Ume is 8 semester or quarter hours; 
- (3) In a secondary school, fuU-time is 

* 25 dock hours per week or 4 Carnegie 
mlts per yeSr and haU-Ume Is 12 clock 
hom-s or 2 Carnegie units; 

(<) In a secondary education program 
of cooperaUve training or in apprentice- 
ship training, full-Ume attendance is as 
defined by State regulation or policy; 
and 

(E) A chDd shall bfe coi 
ttlar attendance in mon' 
' is not attending because 
or training program v 
convalescence, or family 
for the month in which 
discontinues his schr 
jnrogram. ^ 

{Stl n02,SUt. 647 (UJS, 

Effective dote:— Th' 
this section shall 
November 26, 1973. 

Date<i August 20,197 . 

jAMEsflS.l WIGHT, Jr., ^ 

Adminisirat rc^ Social and 

• . ' . ^ Rehabilitation Service. 

Approved Septembci 21. 1973 
* Casfak W.WxinbiJrc'e», 
SecrctarV*' 

{FR lX)c73-20603 Filed 
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ONE WAY TO APPROACH mS. PETERS ON'S PROBLEM 
/ 

1) Check' the lo^al welfare, regulations. 

2) Go to Indey of U.S. C. A. , .look under: 

Social Sepurity 
Age 

Depeident Child , ' • 

This" ref/rs you to 42 U.S.C.A. §606. 
f ' I 

30 Read over J606. You vfind that §606-a-2-B states: 

"...(a) ,The term 'dependent child' means a needy child" 
...(2) who is ... (b) under the age of twenty-one and 
(as determined by the State in ^accordance with standards 
prescribed ,by the Secr^ta'tyi a student regularly, 
attending a school ,* collegey- or university.*.'* 



4) "Check Notes of Decisions following §606 to see if any^ ' 
'Cases are mentioned on this issue. ^ - . ^ . ' ' 

5) Check 56p6 in the- pocket part to be sure tkkt there have 
not been any changes. i 

6) . \ . ' • . i 

6) Check Notes of Decisions in the pocket pa:rt to^see it any 

new cases have been decided on- this issue!. • This wilF refer 
you to Townsend v. Swank 404 U.S. 282, 92.,S,et. 502 ,/v30 ' 
- , L.Ed. J2d- 448^ ^ . 

7) Read Townsend v. Swank. 

g); Shepardize Townsend . v. Swank to be sure ^hat it hasn't been 
. ,^ reversed. . ' ^ ' ' ^ 

9) Go- to Title'2 of C.F.R. Check under 42 6.S.C.A. §§601-607 
to see if any .regulations. have been issued under thpse 
sections. This refers, yoju to 45 CL-F-vRi' Part 233* 

10) Read Part 233.90 on "Regularly attending a school, college, 
or unlve^rsity; . This doesn^t add anything to, what / 

. you learned .from the statute. 

11) ChecW List of C. F.Jl.-' Sections Affected, for 19 7 Z^JjX^see^jJri-^ 
45 c/f*R. Part^33.90 has b^en xhanged.i This xefe'fs you. • 
to*Pige 26916 ofiVolume 38 of the Federal 'Register., ^\ 

12i^^eck- Federal. Register for slptember 27,/i9t3, Page 26916. 

This adds- some .addit^6nal requirements on school attendance; 

This problem assumes that you *are doing. *l3fe research in January, 
1974. : • . . ^ ' ' 



r-£E6AL -RESOURCES 




iO UNITEJ>-St^TES CODE ANNOTATED XIT/S.C^AQ ^ ' . " 

Contains federal laws passed by the United States Congress, 
note/^ on the history of the laws,\and note^ on cases decided 
under each law. ^ ^ - " 



2) CODE OF FEDERAL REGULATIONS (C.^.R.) 

Contains regulations made by federal administrative agencies 
such as HEW governing the operation of the agency and the 
implementation of laws passed by Congress. 

3) FEDERAL REGISTER (F. R. ) . 

Published daily, it contains new federal^ regulations which, 
go into effect on that day Proposed regulations are- also 
published in the Federal Register* - • 



4^) ' CASE LAW 




der>r 



stat^ ^courts about^h*ow laws^ shoui^" 



De^-^ions^xO^^e.-, . 

^ appHed fn sjft^ z^^z £ act^^tuatioii5> " Opinions are^ 

reputed in^^^ArCrious volumes. - J^Seef^Randout on federal 



^ vs&id statp^ourts) 
5) SHg^RD^S CITATIONS 



Shows the effect of later decisions- on a given case, e.g^, 
whether it has been overruled, Reversed, or modified. in kny 
^ way ,by latet cases . 

; V . ■ • 

6) ' PO^RTY lAW REPORTER * 

^A loose^'af service up-datfed regularly, i.t^ 
Lf developments in legislation arid, court "d 
]of particular concern to legal services— o-ffi 

7) / CLEARINGHOUSE FSpVIEW 




reports^ 
in sreas 



_ Published monthly, tiy the National Clearinghou^, for Le^sil 
Services, it contains case developments and articles onN 
legal services issues. ' . 

• 8) UNITED STATES LAW WEEK (U.S.L.W. or L;W.') 

Published weekly, it contains full texts of U.S. Sup?;6lJ 
Gourt decisions immediately after the ca5 
selected decisions of other federal a 
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ADVOCACY AND PROFESSIONAL RESPONSIBILITY 
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A. Purpose of the Session 

The central purpose of this sed^Sipn is 
thought and discussion by the trainees on 
central ethical problems inherent in 
Services paralegal advocates. In pdftdcular 
be briefly (acquainted with ABA Ves^^ictions on adveri^^mg, 
solicitation and -confidentiality and more thoroughly in- 
volved in discussion about the resplution of conflicts be- 
^^^^ween the advocate's duty to fully and vigorously represent 
the client's viewpoinj^' on the one hand aild 'the advocate's 
own principles and other responsibilities on the other, • 

B. Components of the 'session 
. „ ' TKe^ session is comp9fi^d of five parts: 

^ An^ introduction 

nrpose and relationsl>ip-to the rest of the program; (5 mxnu 



to the ^essidfir -expl-aini-ng its 




rief discussion of selected^parti^oi^^pJr^h^ 



il Ethics 



•A 



Code of Professional Responsibility and ABA Fc 
Opinion 334 ?{on advertising and! Isblicitation) ^ as they 
apply to Legal Services-paralegals; (15 minutes) 
^ y^3.^ Brief definitio^s>^5- minutes) 

4^ (SrouB/aiscjjs^on cen^ei-ed aroiand- realistifc exaii4)lesy/ 
^ypothejsicals* With references ^to^the nine C^noals; 
(at least' 90 mindtes) / ' • ' ^ . 

•5. A conaJ^sioil in^iliding a /summation 
fciples j^scussed.v^ CS^Higir&J^ ^ ,y^y 
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C. Materidsl,£ for Di:stribution 

1. A "list of the nine Canons from the ABA Code of 
Professional Responsibility to be used, during the ^ 
discussion. 

' * * '2. An 11-page set of excerpts from the . AB|r;^ocle of 



Professional Responsibility and ABA Formal pthics 



Opinion 334 to be distrib'uted/to the trainees at the • 
end of the session. ^ This^^^s primarily a "take-home*' piece*. 



D. 



uggestions for Content of the Components 



^ 1 . In^rbduction 



b. Componen 



a. Purpose Df the session, as descril5ed above. 



:s of the session Rarts,.^'^^ andy4^ 



as described above. 



Re 1 a t i o n^ ^'-tm$>ge s 
^prograrii. I1;^^^ouI<f be 



no specific p^irt 





to, the rest of the 
to the traine^-^nihat 
mder^of the program. 



will involve et|;iical principles, but that attitude^ 



tpwia^ advocacy! will pervade their conduct during 




the entire training as well as their future advbcacy- 
back home. I ^ > 
2. Definitions . 



I 



-yi*lTere~po&si±LLe the trainees . ^odld^ be asked to 




' d^y^lop the definitions with the 'trainer suinma^izijig;^^ 
however, thia^ section- should be very short sb you-^ay wetnt: 
' ^ ^^t^^^Ifeply ^give brief " textbo^c^)/d^ 
everyone under 
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Advocacy : The process in Smith you, the advocate, 
try to affect or influence someone* elses • behavior 
according-to a predetermined^'^goal. Thiis process ■ oceurs-->- 
in everyday life as well as fin legal settings, ^ , 

Professional ethics ; standards of behavior within 
a cqrtam field. ^ ' ^ - ' 

Legal ethics : — that standafd of behavior expected 
wi'thinJlt4T^T.egal setting. • ^ ^ J ^ 

A'dversary system ; essentially an ijnpartial arbiter 
(judge) with two opposing parties (adyocate' and client vs. 
advocate and c^lient) . Emphasize that the advocate is not 
there to judge - the client. 

Professional ethi6s anc^^ardvocady are clostely related. 

Tt^y both essentially mean representation d>f' your client 

to jthe best^ of your ability. 

3. ABA Code of \Profe3sional Responsibility and 
ABA Formal Ethics ..Opinion 334 




This compc5nent should -be based ^n the excerpts !&rd;n 




the ABA Gbde of Professional Responsibility a 




Opinion' 334 which v/ili" 
ses 





end of the session as^a "^^e-home" pd 

The important^ points to make regarding* the Code- arS: 
"a"; That^th^ Cc/de has four' components: 



/ 



Canons: very general statements of principle 
Ethical Cbnsidet-atipns: guidance for specific 
situations * . • ' 

Disciplinary Rules; th^ ni^ndatory/ minitnum ^ 
level below which a lawyer is subject to 
. discipline. ■ 
> (4) ■ ABA. and'stai:e Bar, ethic^^pinions: inter- 
pretations of-the a^oV^based on specific 
fact situations ihr^ ^have ariaen.- 

;. "applicable" to pa;:^egals. in 

^ >^ • ■ i. ^ 

the^eAse that .iAey, work "wiEH and. nn^der the supervfsion 




■ / 



r 



ifho are ^eiSponsible for the^ coI^4u^2t of t:heir 



par^egaT^s^h^uy ^h^t^fe ^ 




ethical and, professional- responsibilit'ifes as well. 

- • • V./ - - /- . . , 

Also, the Pr€i|amble to/^he Code says that while tjrc Code 

does not Specifically ^apply to non-law^j^^ers , it does 

defJbjje the conduct that the public has a right to^ 

expect^^l^nT^ll thpse who work with- lawyers* 

' c.^ That /the-^rohibit ions- against advertisijig .and 

solicitattipn in Canon 2 are intendedyprimarily , to pre-^ * 

v)ent economic competition among lasers for paying cliervfes, 

and ABA "opinions" have giv^n*' legal services offices a 

somewhat wider latitude. An effective technique in 'this 

section is to ask the paralegals what inethods their offices 
1 ' ^ . f ' 

\rjjL^ to inform people of tjie availability of legal services. / 

f^he prohibitions and exceptions should be discussed after 

. « ' .1 *^ " . ' * 

their^examples . ^ . 

/ . . ■ . ■ ■ 

Durihg^liis, section, the list of the nine Canons 
should be 'distributed to the trainees and briefly dis- 
cussed. ✓ - * 

. 4. \ Discussion of gypotheticabl^ 

Thi^s component should begin with a listing (on 
^ black-board) ' of the levels on which a conflict between ' ' 
a particular client ^nd that client's wishes and an 
' advocate's values^ can take place.- These include: 

, a. Conflicts.fbf the client's goals with the advocate Vs 

QVijn socio-political ^al^. , >/ -/ ' 

. % . . / - 

b. Conflicts between th^' tactics chosen by- the client 

' • - ' ' * * . 

ar\d' thpse tho>iigbfe-«ppropriat:i&. by-* the advcfcate.' • ' • 

. Cv^ Conflicts 'between any particular client's inter- 

-'T-~-Tr'~ ■-3^^—-'- 7—^-—- "T" 




-5- _ 

*? ' ' i 

ests and those of- other present and future client^. 

• . / ■ • 

Another approach is to ask to whom the advjbcate has 

, " ' ':t[ ' '/ y i ' 

obligations and li'st them, These^rL-nci-ude-: - "/ , ^ 
a, the particular client 

the client ^population as ^ whole that is served 
by the program and other sirjipLar programs 

c. your officfe and colleagues ' / ^ 

d. yourself - . . 

/ 

The second approach is somewhat simpler and itore 
effective in a short session. If the second approaclf/ 
is^used, the C9hflicts in ttie first approach should^ 
simply: be brcTught out in the discussion. 



^, ^ It is probably most useful to try to focus the 
discussion in this section by presenting hypothetical 




-^cases which the trainees might in fact encounter i 

-'v^ ' - - _ 

wbrk (thys'^^ not criminal) at each of the^Tevels of 

potential conflicts. 'In fcc^rmulating the hypothetical 

cases^ try to keep them /realistic but present 'only one 

tor tw^o' levels of confl/ct at a time. — 

/ -The examples th^t ifollow are devised ^ooririg out in 

a dramatic ,Wy the /conflicts betweej^i the,^dvociaVe ' St, 

various -rdsponsibiili^ties. You ..should^^llow the paralegals 

tp discover these conflicts and prol^lems on their own 



/ 



after presenting the basic sit\aa,tion^by diramatizing it. c^- 
Each situation is designed to/deal* with a few basic issues • 
After these have been brought out, complications or changes 
can, be introduced to illustrate either the" same' point ^ ' 
again or to bring au^/additional issues. There will be * 



no -"right" answer -or solution to many of the ^ situations. 
Th^' object is €o get^fehe paralegals t^^h ink •S^'^^^ their 



responsibilities^^nd how tkey wiX^i ^liandle pr^l^lems ^s 
/they arise in the course* of ; th^ir work/ The list pf 
"ohldgations" or "cpnflicts" and the Ti«t of Canons 



^ould be referred to as appropriate in- the discussion-. ' 

Some of the points that the^ situartions ^re trying. 

to bring out and that should be> covered by these/ or other 

examples are: .': • 

— conflict of interest 
— disagreement with the client*' s goals 
— agreement? with the client ',s goals but not thfe means 

proposed to achieve them (e.g., perjxary) 
— dislike of the client . * * / 

— challenges to the Advocate's own per^hal integrity* 

or values' ; ' . 1- 

— when the advocate agrees with the client but losing 
or winning -that case may jeopardize future client^ * 
or groups of clients ' - • / \ 

--protection of client confidence's Bna -attorney-crient 
privilege ' / , . ^ v. \ 



The discussion "widl show that there are conflicting 
^nd comoetir^g canons, rules, obJLigations and interests. 

It should be pointed out^ before the examples, that all 
the clients portrayed are financially eligible for legal 

services . ^ ^ , , . 

^ * . '<rf ^ . 

A. The advocate is in ^ Fair Hearijig representing , 
Mrs. .Smith.. The i^sue is deRrivatipn.s She has 
told you that her husband spent. Christmas week 
at her house but otherwise he h§s not^ stayed 
overnight on any occasion in the past nine - ' . 

,ntbnths. ' In ^ response to^ a question from the 
. heairing officer, she states unequivocally that . 
he r_hnsband has never stayed overnight:^in the ^ "^^^ 
last nine months. . ^ ' 

This situation is best presented in dramatic form. 

Have one trainer play the role of the hearing officer/ 



/ 



moderator and jfnc/ther the." -role of Mrs. Smith. 
third trainAr is the advocate. 

The mbc4ra:tor should set the^^fipBt scene as being 

1/ ^ 

the close/ on the client- advocate conference the evening 

^ ^' ■ • . '■-•■/ 

before the hj^aring. 'Hhe conversation is essentially..- 

as follows: 

ADVOCATlE 



MS. SMITH 



Now that we have discus'sed 
your case and the fair -hearing 
proce^uTres, dmyou un<Jerstand 
. "what is going tb -^happen at the 
• hearing .tomorrow? - " 

Yo\i realize that \the hearing 
officer may ask ybu some / 
quest/bns also? \ 

• We have a good case and the 
most important thing is for • 
you to tell the truths 



Ye?, i think so! 



Oh,, yes. 



/I will, 'and I'm gla* 
* our case looks good. 



liow iihat we ' ve- -reviewed ,t:he 

questions I '11* be asking' you in \ 

my direct examination, b^efore you 

go,^I'd like to review a few ^ ; 

questions that might be asked by*"^ ' ' — 

the welfare department's / * ^ • 

.representative or' the hearing ' -^^ / . . 

.officer. ^ \- ^ ^ ^ ^ ; p.jc. ' ; . 

Just pretend that I'm th^ *\ ' ' ' ' 

welfare department Nov/ ' ' . 

Mr^. Smith, how long ha^^your, /-^ V A little more than nine^ 

lyisband been gone?.,. * • *X months.'^. - ,^ 



liow often does he come to 
.your .home? , ^ ^ 



Every once in a while, 
*. just tb visit i:he children. 
I never know when he 
is going to coiti6. ^ ' 

■ 4 . i . 



id: 
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ADVOCATE 

Ha« he stayed ovemi-ght 

at your home" since he moved 

out? ' 

Do'^you inten^d to resume your 
marpiage; — t±:'a1: is, do you 
and your children plan .to 
live with Mr. Smith again? 

Dofes your husband make 
financial* contributions to ^ 
you or your children? 



- MS. SMITH 

Yes-, ^once, he- stayed" - 
Christmas week tOj play 
Santa Claus. 



No, I don't want him 
back and he ain't doing 
nothing for the children 

Contri*butions! li he only 
brought some^ candy and 
j\ink» This is his idea 
of child support. 



- After' the abdv^. conversation, the advocate-trainer 

r^itetates the advice on telfling the truth , adds anothe r ^ 

rea^surancel and arranges to meet the next day. 

~ . Next the moderator should set the scene as being at 

ther fair hearing. There is now ah -exchange between - 

\ ^ , ' 1 . ^ 

the* client-trainer and t;he hearing officer-trainer 

.essentially .aiSu.jfollows.: i. ^ , 

HEARING OFFICER 



Now, I&s. Sit^ith, I'd. just like 
to ask you a. feiW questions to 
get a few things straight in 
my mind. First, how long did 
you, say, your haisband had been ^ 
gone from your home? • 

And how often does he come 
to visit? 



And has he_ stayed overnight 
at your housfe in.-that nine 
months since he's been gone? 

What contributions^does he 
Inake to the support of you , 
and the ^children? | 



.MS. SMITH 



Ke^s been gone a little 
9ver nine months. 



He ^only cojnes' to visit 
the kids and I nevpr 
know when that!s *goi|ig 
to be--certainl^ not ~7 
very^ often.* 

• - ■ . ■ . / > 

No, he certainly .hasx 

Nothing at all — he^ust 
brings candy and/juhk 
once in a whiles ' 



4, 



_ . ADVOCATE-TRAINER • 

--Excuse me/ Mr.' . Hearing 
Officer. May I have a inoinent 
to speak with my client. « *" 

-^HEARINfi dFFICER 



^Yes, you may. 

~ TJie advocate- trainer must then decide what; to do in 
the face- of the apparent lie. The trainer ^ould ask 
the trainees tQ/^ssume the role of the iadvocate and 
figure out.<wiat they would do. 

Should the advocate ask to speak to the^cli^ent briefly 
^ ^ as the advocate-tr^ine^ did? > Discuss With the trainees 

y the technique tisfed by the advocate-trainer of waiting for 

1 

another guestion to be asked axtd answered before inter- 
rupting'th^^uestions by the hearing officer.^ The ] 
^zl^ trjaixees should spot and^poinTb out that technique by ^ 
themselves. " ; ' 

Should the advocate ask for a recess?? How should 

•i • , < 

_the request (s) be made? While talking with the client, 

. how shoul.d the advocate : explain the problem c^nd the 

* alternative solution^? Some of the alternatives wduld 

be an explanation , by the client , an agreement--ta..,tell 

the truth to the hearing officer, or withdrawal of the 

advocate 'from the case. In the first two situations, 
^' . * • ' ' '* 

what should the advocate do upon returning to the* 

hearing?? The client-traineo: should , be absolutely 

adamant about refusing to tell the truth. What should 

the advocate d6 in that situation?? How do you ask to 




Withd'ljav from ,a cSase without prejudicing the cliehtj? 
Vlhat do Yo\ say^if the hearing officer wants to. know 
\why you^Want to withdraw?? What do you do if ,the hea'ring 
' officer refuses to let you withdraw?? Should you make / 
the reicord clear as to exactly what is transpiring? How' 
.would you do that? - 

In having the trainees present solutions to all of* 
the above questions, they should' be asked to JjoXe^^lay 
' with the client-trainer and the hearing of fiqer-traineir, 
. ih the role play of initially discussing witn the client 

what happened, the client, should/react essentially . as 
\ follows: * 

MRS^ SMITH 

V , Look, I'm sorry, I, talked 

/to my friend Sally after I 
* / Ifeft -your of free yesterday. ^ 

And she tpld me that anyone 
who tells the welfare depart- 
' ,A ment or the hearing people ' 

\ ^ about ' any man Sleeping over 

! ' , y gets.cut^ off. So I don't 

^ think I ought tfo tell him 

' / ' • about Christinas week. 

As the paralegals attempt to convince the client, the 

Client becomes even more adamant. 

Look, the Welfare department 
/ * ^ ' " ' , ' * doesn't know^e stayed over 

, Christmas. y^*m not going to 

tell them'^nd you're surely 
a;:en't going to tell them. 
Right??? 

. , I'm sorry I can't tell him. 

You know it and I know it 
V''..,*' . — but^why shpuld I tell him. ^ 



If he cuts ray check are^y^u 
going to feed -ay kids? 

Jrust like you aren't going* 
to feed ' my k'iffs , P'm/ftot' 
going to tell that inan. 



Usually the paralegals make a big point of X!he fact 
that the husband 'was just visiting to play S^ta Claus' for 
the children. To liven: up the session aivdi to raise a 
few additional questions, the client-t/ainer can say to 

the advocates; "You mean you didn't/understand what playin 

/ 

Santa Clausj means??" . / c 

In dealiing. with tis probl/em, the most effective 
approach is for the moderator- trainer to list the theories 
that the tirainees come up with' and ask them to debate the 
alternatives. They s'hould 'realize that there are 
'different/ ways to approach problems, such as this one' and 
they should have the confidence to come to their own 
decisicois. Whatever dec is ioR- the y^ come to, hov/ever, they* 
shoulc/ be able jto defend it and explain why they^ reached . 

it. / ■ ■ . • 

B. Have one of the trainers play a potential client, 

Mrs. or Mr. Bigot, who tells the following story: 

I really need someone to represent me and I h'a^ 
no money to pay anyone. I have two kids and the. : 
' welfare agency, is tirying to take them away from me. 
Besides, the school is telling me that the kids are • 
suspended for truancy and there is going to be a 
hearinir. Well, my kids aren't' in school.. I won't 
If^t thdm gd - not to /that neighborhopd school with 
all £he busing in of "those people". (Use whatever • 
group seems appropriate) . Their education is , ^ 

■ suffering at, school. The teachprs spend all their / 
time with those stupid kids who doiv't even. know how . 

s to read. "I've read up/<on the law and I know that 1 - 
can keep the kids home if there are appropriate 
alternative arrangements for them. The board has 
' ' 0 \ ' ' ' ' 



< 
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refused to transfer th^fc to an acceptable school. 
I'll stay home and tutor them oir else they should^ 
. , . jget me transfer^ . ^ . , . . r*. " 

Have another- trainer play che advocate - faced jwith the 

question of whether to repre^nt this client. That. trainer 

should pose quest^ions to. the trainees asking for assistance 

in reaching a decision. The b3:7ic issues are \vhether to 

represent s.omeone where there is a basic conflict of 

personal ideology and whether representing that: person 

and* winning will set a bad precedent for future clients. 

/ 

C. Have a trainer play the fol lov/ing client, Dorothy 
Dei^nd: 

I am a \v^S^are recipient and I demand a fair 
hearing' and^'^I^'^ant you to r-^present me. You know 
I've de*nanded jW) f air hearings already this year, 
I really like to^other thcit' awful department* J We 
gone in by myself the other times and I keep 
losing so this t2/[ie iNwant /ou to represent me. i'^' 
After all I need a nev; s^^ve. Thfey won't give me^ 
one • ^ Th ey" to I'd' me t he " re g^iTa tions" on ly a l lpw, tKefn " 
to f>ay for a new appliance i^s^h^ old.^one i? 
destroyed by a natural disasterslike a flodd'or . ^ 
earthquake • I don't care what they say. I ^ should 
have a hearing and someone to represent me*. (She 
is extremely obnoxi6us anjj diffioult to deal with-^,/ 
. . — won't let you get a word) in edgewise) . ^ ' ' 

.... " ^ . 

Have another trainer pose questions based on the 

following points: " • " v 

^^at if you know you v;ill lose on the laW an<^' that 

• ^ * 

\this i? a frivolous request? What if a pipe 'has -burst 
and the e-nsruing "flood" has ruined hef old stove; so you 
c6ul<3 make a reasonable argument tjiat'the regiKation- 
should apply to her? Vth^t if an earthquake caused the 

,pipe to buirst? * * ; ^ . ^ ' , ^ 




How do you deal witK your fear .tljat* handling the case 
of iSDitveone'^ho "inakei^f rl^^ and Is "reaTly T 

obnoxious will affect your reputation and your ability t^ 
deai" J/ith the welfarS department in the future? 

What if the regulation states that stoves should 
be available to anyone Who needs one; but you just can't 
stand to deal with the woman and feel you can't go all / 
out for her? ^ 
D. A moderato»r-trainer should ask the trainees how they 

would handle the following sitiiations. These are presented 

* Ik * 

directly without role :playing as questions requiring only 
brief answers. \ - - ' 

You represented Mrs^ Jorres in a fair hearing a few 

months ago. (1) a- cpl lection agency employee 'come to ask 

^ - - . r- • - 

yoU" how he -can-reach' -her- ^us t~ wanfes-her-phone- number ' 

wants to know about her sources of income — wants you 

9 

to have her call him (2) a marriage coxinselor/ who really 
wants to help your client, wants her address (3) a close 
relative who can't locate ycLur client wants tier address 
and phorie number (4)^ the Internal Revenue Service wants' 
Jier address and phone number (5) the local police want . her 
address and phone riilmber' as part of a criminal investigation 
(^) o£ her <b) of an incident- where she was -a witness. 

What if you are -subpoenaed to testify in a welfare 
fraud. proseout ion against^ Thelma Martin ^ whom you 
represented at fair hearing a few months earlier? 
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Discuss 'both confidentiality and lawyer-client 
pri-vilege* Does i:he privilege extend^to paxalegals^j 
What if Dick Smith, an attorney in your office, had . 
represented Ms. Martin at the fair hearing and you had 
helped him with the research and investigation for tke / 
case. Is the situation as to testifying any diffeitent 
then?? - . ' 

The distinction between the ethical obligation to ' 
keep client communications confidential an4 the statutjs^ 
/ lawyer-client privilege should be cpvered in/ lecture 

form by one of the trainers. The statutory privilege in 
mosi; states either specifically includes or has been 
held to include communications with an employee of an 
attorney. For a communication with the employee to' be' 

- protected, ^ the xpmraunication jnust iDe _fpr .the. .pjurposB ^ 

of transmitting the information to the- attorney. 

Basically", the point to make is that for commtinication 
between paralegals and clients to be privileged under 
, existing law, the client must have a direct relationship 
with the supeirvising attori^py. The employee is covered 
only through the attorney. 

The difficult situations, -where current law is eitjier 
not cLearly -defined or inadequate, are. those where the 
paralegal handles the case on his/her own - for Sample, 
administrative^'r^resentation-. . • 
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{ 5 minutes) 



H wThe issue of being subpoenaed to testify should be 

< *. « # 

discussed as an extremely rare probieirt. - It should^ be — 
pointed out that a person m.ust appear when subpoenaed. 
If a paralegal is ever subpoenaed (and none have been 
to our knowledge) , an attorney should go with him/h^r 
to any hearing. Even though you appear^- you need not 
necessarily answer questions. First, you may not have 
direct evidence on the questions raised. Second, even 
if you have information; you might assert the attorney- 
cliei}t privilege. 

* Canon 4's protection of client confidences are 
particularly important to be kept in mind* by Legal Services 
advocates gi^n^the tendency /or interaction with "social 

%' / L 

work" agencies in the course oE representation of clients 

involved- with them. - Legal~5er vices- advocates- ai^e -not in 

the business of "doing gocjd" .for clients against the 
wishes of the client; sharing information which another 
agency migiit use to manipulate a client is inconsistent 
with the role of advocate. 1 ^ 

E. The following are short 'problems that might be raised 
if time allows. They should be posed simpl^^ as questions 
reqxiiring one line answers. *1 - 

^'wha't. if you are asked to reprefsent a tengint and you 
rent from the same landlord? 

.What if your office represents the husband in a^ ' 
divorce case and the wife cpmes ^in and asks you to* help 
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her get .child support? What if the wife asks- you to .help 
*er defend against' an evict ioff? ~ ^ " ^ " 

What. if a relative or close friend asks you to re- 
present her in a fair hearing? What if you agree and 
you know that she- isn't telling the story thjs^wa^ you 
know it really to be? Does this present different problems 
than the first hypothetical? How will you feel about 
demanding cooperation from a friend or relative? 

5. Conclusion 

Summarize the discussion to the extent possible in 
the time remaining. The trainees should be reminded agaixj 
that there are ^^o cdDSolutely "right" or "wrong" positions 
in these various conflicts, and -that tension will always 
exist between^ opposing ideals. The ii^rtant. thing is* 
for them to be aware of ethical considerations in making - 
.their decisions. 



i ABA 

CODE OF PROFESSIONAL RESPONSIBILITY 



..CAN0W..1. 



a lawyer should assist in maintaining the integrity and 
Competence of the legal profession. 



CANON 2 •; 

A LAWYER SHOULD ASSIST THE LEGAL PROFESSION IT^ KJLFILLING 
ITS DUTY TO MAKE LEGAL COUNSEL AVAILABLE. ' 



CANON 5 

A LAWYER SHOULD PREVENT THE UNAUTHORIZED PRACTICE OF LAW. 

... ^-^ ' 

. cmm 4 ■ ■■ . 

A LAWYER SHOULD PRESERVE THE C(?NF]JDENCES AND SECRETS OF 
A CLIENT. • , [• ■ ^ . 



CANON 5 



A LAWYER SHOULD EXERCISE INDEPENDENT PROFESSIONAL JUDGMENT 
ON BEHALF OF A CLIENT. , • 



-^cANOJr& ^ ; 

A LAWYER SHOULD REPRESENT A CLIENT COMPETENTLY.- 



CANON 7 

A LAWYER SHOULD REPRESENT A CLIENT ZEALOUSLY WITHIN THE 
BOUNDS OF 'THE LAW. 



' ' CANON 8 



A LAWYER SHOULD ASSIST IN IMPROVING THE LEGAL SYSTEM. 

CANON 9 



r 



A LAWYER SHOULD AVOID EVEN THE APPEARANCE OF PROFESSIONAL; 
IMPROPRIETY. ■ 



' EXCERPTS FROM THE AMERICAN BAR ASSOCIATION - 
CODE OF PROFESSIONAL RESPONSIBILITY 
- canons/ ETHICAL CONSIDERATIONS, AND DISCIPLINARY RULES 



From The Preliminary Statement 



Obvddusly the Canons, Ethical Considerations, and Discipli- 
nary Rules canndt apply to non-lawyers, however, they do define 
the type 6f ethical conduct that the public has a right to ex- ^ 
pact not only of lawyers but also of their non-professional 
employees and. associates in all matters pertaining to professional 
employhient . - A lawyer should ultimately be responsible for the 
ponduct of his employees and associates/ in the* course of the 
professional .representation of the clL6nt. ^ 

Th6 Canons are statements of axiomatic norms /. expressing^ 
in general terms the standards of professional conduct expected 
of lawyers in their relationships with the public, with the legal 
system, and with the legal profession. They embody the .general* 
concepts from which the' Ethical Considerations and, the Discipli- 
nary Rul6s are derived. 
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The Ethical Considerations are aspirational in character 
repije-s^ent th^ objectives toward which every member of the q 
profession should strive. They constitiite a body of principles 
upon which the lawyer should rely for guidance in many specific 
situations . 



The Disciplinary Rjales. . .-are mandatory in character., 
[^hteyl'state the minimum level of conduct below which no lawyer, 
can fall without, being sub^ject to disciplinary action. 

C2mon 1: A Lawyer Should Assist in Maintaining the Integrity 
and Competence of the Legal Profession . 

Caiaon 2t-x A Lawyer Shoulid Assist the Legal Profession in Fulfilling 
\\y '-^v ^ Its Duty to Make' Legal Counsel Available . 

2-^01 (A^ a lawyer sfiall not prepare,- cause to be 
if^ prepared ^ or'participatfe^in .the use of, any. form of 

^ I ' public-;cpmmuni'cation tha?6 contains professionally self- 
V ^ laudatpi^y. statements calfculated to cittract l^y clients. 
^ ' , ' ^^J^ . . • ^ ^ . ^ ^ - 

' . DR 2-103'|(A) : A lawyer §hall not ^recommend employment, . 
'as a?private practitioner, of himself, his partner, 
or as^odiate to a^ lion-lawyer who has not sought his 
adv^^^jB^garding>emplo^ient of ^ lawyer. . 
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I)R 2-103 (C): A lawyer shall not request a person or 
* . • organization to; recoiranend employment/ as a private, 

— ; ^^.^^^^jl^Q^^y.^^^^^J^^^^^ 

* -excejjt that he may request referrals from a lawyer 
, referral* service operated/ sponsored/ or approved 
" * ' by a bar association representative of the general 

bar of the geographical a'rea in which th^ association 

* exists*... \. . ' ,^ . , \ , ' 

C4non 3: ' A La\yyer Should As.sist in Preventing the Unauthorized 
Practice of Law 

• • ' , . . ' I 
Carion 4: A Lawyer Shduld Preserve the Confidences 'and Secrets 

of a Client ~ ' ' 

EC 4-1': Both the fiduciary relationship existing be-* 
tweeri lawyer and client and the proper functioning ot . 
the legal system regpire 'the preservation by the lawyer 
of confidences and^^^^^ets ,of one who' has employed >or 
« sought' to' employ hipit *A client.^,igrtust feel* free to dis- 
cuss whatever hfe ^'wi'S^jes'.w^ his lawyer and a lawyer / 
must be equally ^^isls .to obtain information beyond that 
volunteered by lii^.;ClientV A^lavfypr should be fullyl 
informed of 4ll^ the factjs of the. matter he is haijdlipg 
j . in order for^ his client, to obtain the full ^.advantage 

I of oxir legal system. It is for the lawyer ji,n the ' 

' exercise of his independent . professional judgment to 

sepaurate' th€^ relevaitt and important from the irrelevant' 
™. — "-'auid--unimpor"|ant.r^^ 

gation of lawyer to hold i\yiolate 'the confidencies 
and secrete of his client ;^ot only facilitates ^tl/e 
full development of ^acts essential to proper represjeri- 
tation of the client but also encourages laymen to 
seek early legal assistemce. 

-'EC 4-2: ....Unless the' client otherwise directs/ a 
lawy.er may disclose the Xjif fairs of his client to part- 
ners or associates of his j^irm. It is a matter of common 
.knowledge that the normal operation of a law of fide 
exposes confidential professional information to non- • 
..lawyer eitpioyees of the" office/ particularly secretaries 
and those having access to the files; and this obligates 
a lawyer to exerxsise care in selecting and training his 
^ employees so that the sanctity of all confidences arid 
secrets of. his clients may be* preserved. ; 

EC 4-4: \The attoimey-client privilege is more limited - 
than the\ethical obligation of a lawyer tjo guard/the 
confidences and secrets of hiis client. This ethical . * 
precept/ unlike the evidentiary privilege/ exists without 
xegard to I the nature or source of information or the ; 
fact that Others share* the* knowledge. A lawyer should ' 
endeavor to^ct in a manner which preserves the evident . 
tiary priviLege; for: example, .he should aYoid ;piro- 
fessional discussiqhs in the presence of pefrsons to 
. whom the privilege does, not extend. A law^r owes.axi 



obligation to advise the ^ient' of the. attorney- 
client privilege and timely to assert \he privilege ' ^ 

unless it is waived by the client. 



DR 4-101 (A): "Confidence refers to .infoMifition pro- 
tjscted by the attorney-client privilege under' jappli-* 
cable JLawr ari^ "secret" refers to othfer information 
gained in th^professional relationship thatXthe 
s^^ ^ cli^t has r4^uested be held inviolate or theXdis- 
^ clos^je ^f which would be embarrassing or woula be 
likely to be detrimental to the client. 



^ DR 4-X01(B): Except when permitted under DR 4-101 (C)r 
a lawyer shall not knowingly: • ' 

C-) (1) Reveal a confidence dt secret of his client. 

(2) Use a confidence or secret of his client to the ' 2 
*: i disadvantage of a client. 

(3) Use a confidence or secret of his dilieht for the* 
advantage of himself oy gf a third pefsohr ujiless ^ 
the client consents after- full disclois\iire/ » 

' , DR 4-10i(cr): A lawyer may reveal: ' ,^ . \ 

^ ' ' I ' ' ^ < , 

(1) Confidences or secrets with the^ consent/of the . ^ 
client or clients affected, but* only after a full * ' 
discldsur.e to them. / ([ 

(2) .Confidences or secrets when permitted xincler . , ^ 
Discipliixary Rules or requiited by law or court 
order. . 

43)^ ~ The intention^^of ^his oli^nt^-to^c 

the information liecesscory to prevent the 'crime. - ^ 

(4) Confidences or secrets necessary 'to establisH pr 
collect, his fee pr to defend himself or his employees 
or associates against atn accusation of wrongful . 
conduct. * 

DR 4-101 (b): A lawyer shall exercise reasonable care to*- 
prevent hl!te employees , associated , and pthei^s whose .ser- ; i\ 
, vices are utilized by* Him from disclosing or using con- \ \ 
fidences or secrets^ of a client, except that a lawyer - ' \ 
? may reveal the information allowed by DR 4-101 (C) \ 
.th;rough an employee. * .\ 

•Canon 5: A Lawyer Should Exercise Independent Professional Judgment 1 
/ ' oh Behalf of a Client ^ 

tC 5-1: The professional judgmeht: of a ^lawyer should be 
V ^ . ; exercised, within the bounds of the law, solely >f or the r 
\4jlenef it of his client and free of compromising influences ' 
• «md\loyalties. Neither his personal interest, the V 
^interests 'of other clients, nor the d§s ires of third ' ' , 

persons- should be permitted to dilute his loyalty %(!> his* 
J . . , Client. # - ' , . ^ 

EC 5-2: A lawyer should not accept preferred. employment 
/: \ if his personal interest^ or desires will, or there is 'v . 

Q \ * ' a reasbnab^le probability that "tney will, afjfect adversely J 
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the advige to be given or seSrvioes to be rendered the 
prospective ciient. 



: \EC 5-13:. A lawyer should not .maintain meD±)ership in 
t\ ' ^ or. be? influenced by- -any organization of employees that 

' undertakes tp prescribe,- direct, or sugg0st when or 

how he should fulfill his professional obligatioit^ ^o • ' */ 
- . , a perspn of organization that employs fhim as a lawyer* ' ^ 

, Although it is not necessarily improper for a lawyer 
J ; -^f employed, by a corpqra'tion or similai; entity to be a\ * 
t^ember of an organization of employees, he should be 
^vigilant to safeguard his' fidelity as .a lawyer- to his 
employer ^* free from outside influences. ' • v * 

, • ' 

EC 5--15: If a lawyer is* requested to vindertake or to. 
* ^ continue representation of, multiple clients having * / 

potentially differing interests> he must weigh. carefully\ 
the possibility that his judgmeat may ,be impaired or his \ 
loyalty -diyided if hev^^^accepts or continues the employ- 
roent* He should resolve all ^doubts "agaipst the pro*priety \ 
>of the- represen^tation. ' / \ 

EC 5-21: The obligation of a lawyjer to exercise pro- 
fessional judgment solely oii behalif of his client re- * 
quires that he- disregai:^d the desires of "others that 
might impa^ir his free judgment. ^ ' • 

t .EC 5-^i3: k person or qrganijiaticm that 'pays or furnishes 

lawyers toSrepresent others -possesses a -potential power * - 
to exert string pressures a-g^insli. the independent judg- 
ment of those .lawyers. Some employers may be interest^ed ^ 
in furthering Jbheir own economic, political, or social' 
goals withput* regard to the profes;5ional responsibility ' 
of the lawyer to his individual client* Others may be 
fair more concerned 'with the establishment or extension 
o^ legal principles than in the immediate protection of 
the .rights of the lawyer's individual ( client. , On some 
occasions, decisions on priority of tJork may be made 
by^ the employer rether than the, lawyer with the result 
that pr<^ecution oi work already undertaken tor client:, 
is postponed to their detriment..- Similarly, an empJ^^Jyer 
* may seek, consciously or unconsciously, to ±ur^€r its 
oyrti economic interests tTirough the actions pj'^^the law- 
; Yjkrs employed by it'- Since a lawyer must always be free 

%o exercise his professional judgment without regSrd 
•/to the interests or mpt4ves of a. third persons, ^the 
lawyer, who is employed by ^ije ^o represent cuioiiher must 
•constantly guard against ^osion of his professional ^ 
f reedonj. ^ * f \ 

^Canon 6^ A Lawyer Should Represent A Client ^Competently 



\ 

\ 
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p^l 6-101 (A): A lawyer' sha^l not: 

(1) Hanj^Xe' a Ipgal matter 'which he knov^s or should 



know* that he is not compet^ent to/handle, without 
Q M assbciating w.itl) Him>a lawyer who is ; competent « to 
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(2) . Handle a legal matter .without preparation adequate 

in the circumstances, 

(3) ' Neglect a dega:i^attejf e « 

A Lawyer Should Represent A Cliemt Zealously Within^ the 
Bounds of the Law . \ 

EC 7-1: The duty of a lawyer^ both to his , client an^r'^ 
'to the. legal system^ is to represent his client zealously 
within the bounds of the law, which ^includes Disciplinary 
^Rules^atnd enforceable professional regulations. 

EC 7-3: Where ^e bounds of the law are uncertain ^ the 
action of; a lawyer may -depend on whether he is serving 
a? qidvocate or adviser. A lawyer may serve simultan- ^ 
, eoti^ly as both advocate and adviser^ but the two rolls' 
'are essentially different. In asserting a position on 
behalf of his client^ an advocate f or "the moat part 
deal^ with past conduct and must take the facts as he ^ 
finds them. By contrast, a lawyer serving as advisor 
primarily assists his client in^ determining the course ; . 
;of future conduct and relationships.; While serving as.* 
advocate^ a- lawyer sjiould. resolve in^ favor of his client 
dou|D^ts as to tlie bounds of the^l^w. In serving as 
advisor^ a lawyer in appropriate circumstances should 
^Ive his ^rofesional opinion as to what the ultimate 
decisions^' of the courts would likely be as to the appli- 
cable law. 



vE!C.7-4: The advocate may urge any permissible'^ construc- 
tion of the law favorable to his client ^ without regard 
to his professional opinion as to the likelihood that 
the construction will ultimately prevail^.. Hife conduct 
is within the bdiirids of the law> cind therefore per- 
missible, if the position taken .is supported by the law 
or i§ supportable a good faith argument for a(n ex- 
tention^ mocjificatign^ /or reversal of the law. Ho^ev^r , . 
a lawyer* is not justified in asserting a position in 
litigation that is frivoloils.. 

EC 7-5:^ A lawyer as adviser' furthers the interest of 
his client b^ giving his* professional ^opinion as to what, 
he believes would likely be^ the ultilhate decision of 
the court on the matter at hand and by informing -his 
client of the practical. e'f feet of such decision. He 
may continue in the representation of his .client even / 
though his 'client has^lected to, pursue a course of coxj-' 
duct-^^ntrary to the advise of the- lawyer^^so long as 
he does not knowingly assist the client to' engage in 
illeigal conduct or to .take a frivolous legal position. 
A lawyer should neverv encourage' or. aid ]\ik client to . ** 
commit criminal acts br^ counsel ^h is ^ client on how to. 
violate the law * and ^void punishment ther'efore. ; 
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* EC 7-8: A lawyer should exert his iDest effprts tlo en- 
sure that decisions of his ^client^are made onl^^^ 
the client has been informed of reievant cbnsideratrons7 \ 
A lawyer ought to initiate this decision-making process if 
the client ^does not do so* Advise of a lawyer to his 
client need not be confined to purely legal considerations • 
A lawyer should advise^ his client of the possible effect 
of each legal/alternative*. A lawyer should bring vto 
bear upon this decision-making; prc>cess the fullness yOf 
his experience* as welj. as his objective viewpoint. In^^as- 

- sisting his fclient to reach a t^oper decision, it ' ^ 
is often desirable . for a lawyer^ to point out those factors* 
which may> lead to a decision' that is morally as well as 
legally permissible* He may emphasize the possibility- 

_iPf harsh consequence^ tha€ mi^ht ->result from assertion 
of legally permissible positions* In the final analysis 
however," the lawyer should always remember that the 
.decision 'whether to forego Regally available objectives 
or metho'ds because 6f/nqnlegal lactors is ultimately 
for .the client and.^ot fdr himself,. In the event that 
the'' ciietnt in V non-ad Wdicatory matter insists upon a 

_cour^e of conduct that/rs contrary to the j judgment and 
advise o^ the lawyer ]b(it not prohibited by Disciplinary 

■ RUjjeS7'"ti\e /lawySr my with^Hr froft the employiyient. ♦ 

EC 7-17: /^TKhe obligation ot loyalty to his client 
-applied dnly^^^tcr a lawyer iJn the discharge of his pro- 
fessionaf^l duties and implaes no obligation .to adopt 

- 'ar "persdjna 1' v?.eW|)'of nt f avo»abr^~' to ^^the^tnteres ts -or" "^^^ 
sires, of his -^client. While a lawyer .must ^ct always - 

_ with circumspection in orper that his conduct will not 
^^adversely affect the righ/ts of a client in a matter he 
is then handling, he may /take positions on public ^ 
issu^g, c^nd espouse legal /reforms tie favors without 
regarji to the individual/ views of .ariy client. 
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]BC 7-36j Judicial hearings ought to be conducted 
through dignified and orderly procedures designed to 
prdtect the rights of all parties. Although a^ lawyer 
-ias ^a duty ;^to repres^nti his client zealously,, he should 
: not engage in any conduct that offends ttie dignity 
and decorum of' proceedings/ 

DR 7-102 (A): In his representation /of a cl/ent/ a 
lawyer shall not: 

(1) ^File a.stiit, assert a positi^)W, cond)ict a defense/. 



r 



delay a trial or take othey action 
of his. client ^hen he Jcncws oi: whe 
/that such actidn would aerve/mere 
maliciously injiare another. 
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> Knowingly; advi 
.unwarranted und| 

,;,adya'nce such c^Li 
by, good faith a: 



icie a/claim or 
existing la^ 
or defens 
iument fpr 



'cajeion, or; 



^al of exis ;clng law* 




n behalf, 
^ife IS obvious 
to harass or 



re fens e that is 
y0 except^ that he may 
if it cari be supported 
extens ion , modi f i- 
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lonceafl ^or knowingly fail to disdiose' that which ^ 
he is required by law to reveal.. 

Knowingly use perjured testimony or false evi^dence. 
KnWiriqp.Y'm^ fal§e statenfent of" law" oir^f ifct . 
Parificipate in the creation or preservation of 
evidence when he knows or it is obvious that the 

vidence is false. 
Counsel or assist his client in conduct that the 
lawyer knows to be illegal or fraudulent J 
Knowiiigly engage in other , illegal conduct , or con- 
duit contrary to a Disciplinary Rule. 

DR 7-110 (B); /In an adversary proceeding'/ a lawyer shall 
not communicate /| or cause another to communicate, as to 
the me^'its of the cause with a ji^dge or ah official 
before whom the proceeding is ^pe^nding, except: ! / 



(1) In the course of offiicial proceedings in the • 
^ cause. ' * 

(2) In writing if he promptly delivers a copy of the * 
writing to opposing counsel or to the adverse « / 

:^ . party if he is not represent;^d by a lawyer. ~ o 
^ (3) Orally upon adequate notice, to opposing counsel 
, ^ or to the adverse party if he is^ n^|t represented. 

by a lawyer. , ' 
/^(4) As otherwise authorized by law • 

fanon 8: ^ A Lawyer Should\^ssist In Improving thW, Legal System 
.1 , • ' ■ ^ ' ' — ' ' • 

(anon 9 : A Lawyer Should Avoid Even the Appeagance of Professi-bri^r 
Impropriety 



by 



Donald G. Ccin'man, 
Assistant Director, ' } 
NLADA Technical Assistance 
Project 

Reprinted in full below is Formal 
Opinion 334 of the American Bar Asso- 
ciation Committee on Ethic and. Pro- 
fessional Resj^q^sibiliiy, adopted 
August 10. 1974. The opinion was 
originally' published al 60 A.B.A.J.- 
1273 (Oct. 1974).. issuance of the 
opinion wa^ preceded by the Com- 
- mittec*s public hearings on "Ethical , 
Aspects of Restrictions on (Non-Profil) 
Legal Assistance Offices'* held' at 
NLADA's 51st Conference. 31 
NLADA Briefcase 481 (1973). and 
comments it recei\ed on prSposed 
FonnSTOpinion 334. published at 60 
A.B.A.J. 329 (March, 1974) and 32 
NLADA Briefcase 8 (1974). 
r "FomiallDprnion 3T4' is^ vTtar?m'- 
portance to practice in a Legal Serv- 
ices Organization. — ^ 

Tbc opinion will receive widespread 
attention al NLADA's 52nd Annual 
Conference, resulting in a comprehen- 
sive analysis to appear in the next i^me 
of the Briefcase. Persons interested 
. about the effects of the opinion on legal 
services practice should be prepared 
to discuss their concerns at the con- 
ference. If you will not be able to attend 
the conference pleusc sObmit your com- 
njcntsio Donald Gartman at NLADA's 
Washington office. 
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* Formal Opjnion 334 

^ (Aiigust 10; 1074)- 
Lepal Scrvici\s DffitTs:* rtililiiily; re-^ 
ftriclioDs on 1a%>>rr> nCChilics ;l\ lliey 
affect hidcprtijlciicc uf ^r(>fcss5nii:il 
jwlRinent; client coiifitlcMccii aNd m:- 

Canons, iMsnri iNAHV him.i.s. and 
fTTti irAi . coNsim aAi ic)N>» nTri)> C'anOn 



2; Canon 4; Canon 5; D.R. 2-101 (A) 
and (Bj(6); p.R. 2.103(D)( !;); D;R. 
7-107(0); D.R. 5-107(0); D.R. 7-101; 

D. R. 2-102; D.R. 2-104; D.R. 4-101 
(B)(1); E.C. 2-25; E.C. 23; E.C. 5-1; 

E. (?^2-27/E\C. 2-28; E.C. 5-24; £.C. f 
5-23; E:C. 5 '21; E.C. 4-2; and E.C^ 

- - - - 

Publicizing the services provided by 
a legal services office is proper within 
limits herein •Prescribed, The activiz 
ties on behalf ]of clients , by the staff 
of lawyers of a legal services office 
may be limited or restricted only to 
the extent necessary to allocate ffCirly 
and reasonably the resources of the of- 
fice and to establish proper priorities' 
in the interest of making maximum 
legal services available to th^ indigent ' 
and then only to an extent and in a 
manner consistent with the require- 
ments of the C6de of Protfsslonal 
sponsibility. Board supervision of the 
activities of a legal services office may, 
ngt interf,ere with the lawyers* preser- 
vation of client confidence and* se- 
crets.^ . ' . * 

nn HE Standing Committee on Ethics 
1 and Professional Responsibility is, 
limited in its opinions.lo interpretations- 
ol the Code of Professional Responsi- 
bility. It is not the committee's func-.-- 
tion to deter-mine the most effective 
* means of achieving the goal of making* 
adequate legal services available to the 
indigent. Nonetheless, this committee 
_ wisbes^ to , re-emphasize, at jhc ojilset 
of this opinion, the importance oFall 
law7ers striving J^^make legal services 
avaiU6l3Nwithin the bounds of profes> 
sior£l resrtbnsibility.- 

tistoriially, the need for legal serv% 
icestof iholc unable to pay reasonable^ 
fees has t been met in part by lawyers 
who dorteted their services or accepted 
court appointments on behalf of such 
individuals. The basic responsibility for 
providing legal services for those un* 
able to*, pay ultimately rests upon, the 
-individual law^'cr, and. personal irt- 
volverfient in the problems pf the dis- 
advantaged can bo o^ of^ the most 
rewarding experiences in the life of a 
lawyer. Every lawyer, .reg^irdlcss of 
pro.fcssional' prominence or professional 
workload, should find time to partici- 
pate in serving the disadvantaged. Tlic 
rendition of free legal services tp those 
unable" to pay rciisonable;Tecs continues 
to be an obligation of e^h law>'cr, but 
the efforts of Individual law>ers arc 
5ften not enough to meet the need. 
Thus It has been nece^^ary for the pro- 
fesM<:<n'to instiUUc jdJition;il programs 
to provide lcj;iil ^crvicv^. Accoidingly. 
legajlaid offices, lawyer referral scrv- 
leci, and other' related progniins have 
been di^vclopcd, and others will be de- 
veloped, by <hc profession., Evecy law- 
*ycr • should supp ort all proper <jfforts 



to n>ect this need for legal services,** 
E.C. 2-25. 

Most recently, the Legal Services 
Corporation Act of 1974 has provided" 
funding to legal ser%Mccs offices through 
a public legal services corporation. 

The general subject 'to which this 
opinion -is addressed- falls -into— three — 
categorfes, each of winch will be dealt 
with separately. They are publicity, in- 
dependence, of professional judgment, 
and preservation of confidences and 
secrets. The .opinion does not involve 
ethical aspects, of programs other than 
those of legal services offices; for ex- 
ample, it docs not include prepaid le- 
gal 'service programs, which are con- 
cerned with making legal services avail- 
able to all incdme groups rather than^ 
to the indigent. 

1, Publicity- ^ 
Canon i requires a lawyer io assist 
the legal profession in fulfilling itb duty 
to make legal counsel available. To 
what extent may a legal services office 
puhlici^e its activities or suggest to, in- 
dividuals that its services be ^utilized 
without involving, the lawyers acting on 
^ils behalf in a \ioldtion of the restric- 
tions on publicity- or on the seeking 
of legal ^usiness?^ 

Previous opinions have allowed legal 
"^rvices offices to make known their 
availability " t^ pojential clients.^ In- 
j formal (Jprnion 1227 states: 

"Our view is in 4;eeping with his- 
tory. In Formal • Opinion 148, this 
. Cojnmitte.e^sanctipncd xhc publicizing 
of the availability of legal services 

1. The comniiuce ha* hereloforc iswcd a num- 
ber of informal opinions tJjx)n \-ariou\ aspects 
of iho abo%c subject (Nos, 092. 1081. U72. I2t«. 
1227. 12^0. I2>2. 12>i. 1252. ind 1217) and one 
formal opinion upon Ihr subject pencrally (No. 
324), soine of -v^hich have been misunderstood ^in 
some 'quaxlers. and one of y^hich (Informal 
Opinioti 1232) dcclirxd a request lo rccoO' 
sidcr (Informal Opinion 1*262). In view of the ^ 
tmj>orUncc of ihc suhrci. ibc commiticc held 

t public hcarini on Octohcr 25. 1973. tn Sui ' 
Dicfo, Caltfocnta. on advance notice published 
in 59 A.B.AJ, 976 (1973). U uas hetd* during 
the annual mcciinR of ihe National Lefal Aid 
and Defender Associ^lton: A large number of 
interested persons icstifjed ai the hearing. The 
committee publislttd ^^ proposed opiz^ion in 60 
AJirt^ "329 (l974)^i^urrerouj comments wc 
recctvcd and constdcrcd by ibc committee. From 
M of this II is m-«mfcst to.jtbe committee lhat 
there is widespread intctc^t in the subject *^6ich 
justifies the issuance of another formal opfnion 
elaboratinf and clarif)inl Formal 'Opinion 324. 
issued- more than three years ♦ago.' and relating 
the vjirioof informal opinions cited la .it. 

2. D.R. MOI and^n.R .M02. 
. 3. D.K. 2-l(i< and D R 

A. As early as Format Opinion MS (1935) the: 
ccmimiltec held lhat the hroadca?^ of an offer 
to represent indipcn't pcrWs so asseiliiin their — 
cofftsttlutional fiphts, was rvol wP'opcr. Thi^ opin- 
ion was citrd yiih approval tn infi«rni.il Opinion • 
7W» a!im>st llnit>. )cirs later, ihe committee pay- 
ing "tlh. problem * of defending c<Mistitulional 
/ rtKhl\ t<Hl;i> IS XM less inipttii.tnl ilun tt ^.ts m. 

IV35.- Agjn three Jcars Utcr ffl Inhinnjil 
• Opinion 9**? Ihc^omm'ittcc reiicralsT! the ptirt 
. siples cmhojJirtfTin l*ornwl Opinion UK., lii, In-^ 
formal OpinuMi 1^7 ll^r cWumiltvc appfosc<t In- 
((filial Opinion uhich in turn cmNultcd . 

Fttrinal Opinion UK. indicalini*. 'tbuf under. Ihc 
<?i>c*e 5>( l'r*»fc^5 tonal Rcsp<mMhilit> II »c %wnc 
V<ll uouUl he rrMs^ied u\ in Ihcsc l^o opinuHis 
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without charge by \2wycTs with some- 
what differen! social philosophies from 
those associated wiih (name omiitedl. 
Consistency' Compels lhat we noi waver 
from the sound principle (here set forth 
to the effect that the various former 
canons cited by objcciors were 'never 
tijncd at a situation, sxich as this, in 
Which a group of lau')ers announce 
that they, are willing to devote some 
of their time and energy to Ihe inter- 
q|ts of indigent citizens vyhose consti- 
tutional rights are believed to be in- 
fringed. Thf adoption of the t^odc - 
of Professional Rcspunsibiliiy) only 
strcngthefts ihis observation, obscrvjng 
as it does in the first provision of 
: O 
^ •* 'A basic tenet of ihe professional 
responsibility of lawyers is that every 
person in our society should have 
ready access to the independent pro- 
fessional scr\ice^ of a lawyer of in- 
tegrity and coinpeicnce.' " 

D.R. 2-101 (B). as amended by the 
House of Delegates of the American 
Bar .Association in February, 1974. 
provides: 

* **A lawyer shall not publici^e him- 
self, or his partner, or associate, or 
any other lawyer affiliated with him 
or his firm, as a lawyer through news- 
paper or mag^ine advcriisements, ra- 
dio or television anaouncemcnLs. dis- 
play advertisements in city or lelephone 
directories, or oiher means 0^ com- 
mercial publicity, nor shall he author- 
ize or permit others to do 'so in his 

-behalf, -except that -a -Uwyer recom- 
mended by. paid by, or whose legal 
services are furnished by. any of the 
offices or orgamzations cnumeraied in 
D.R. 2-103rb){l) throi^h (5) may 

. authorize or permit or assist such or- 
ganization to use such means of com- 
mercial publicity, which does not iden- 
tify any lawyer by name. 10 describe 
services or legal service^ bene fits. . . ."^ 
There arc,- hdUcver. limitations upon 
the publicity which may be given the 
activities of a legal sefvtecs^ .^fice. ^ 

^•A, GenemI Availability,^ publicity 
reasonably calculated to educ^e pcr-^ 
sons -as to their legal rights and rc-^ 
sponsibilittcs. to spread knowledge of 
the availability of legal servicbs gen- 
erally or with respect to representation 
on spccifip problems, or to inform 
others of the activities of a legal'service 
program is ethical if carried on by a 
legal' services office, in compliance with 
D.R, 2.101(A) and (B). a3 amended 
FcbHiary, 1974. Informal Opinion 
cohstrued D.R. 2-I9l(A^ as pro- 
hibiting any publicity which contains 
jinrcfchjcnf or extolling any Individuiil 
. lawyer *f<^ his role jiij^Jhe case.'\'nie 
piijolicity of a^ lcg:il w\ice.v office 
sraMtl^l he designed lo acquaint its pub- 
lie with the availafelj^ y of the- officers 



services, not those of individual attor- 
neys it employs. Individual lawyers 
may be identified in private responses 
to- inquiries to the extent permitted by 

D. R. 2-10l(B)(6). 

B. Particular Causes. A staff lawyer 
in a legal services office may advise 
a client of the client's i^ight to initiaie 
litigation.' fherc is nothing to prevent 
a law>er from serving a legal services 
office which makes known through 
any method of publicity not proscribed 
by a disciplinary rule that services are 
available to indigents with claims to 
assert such claims on their behalf. 

E. C. 2-3 is helpful as a guideline for 
staff lawyers, where it states in part: 

. . The gi\ing of advice that one 
should take legal action could well be 
in fulfillment of the duty of the legal 
profession to assist Lymen in recog^ 
nizing legal problems. The advice is 
proper only if motivated by a desire 
to protect one who docs not recognize 
that he may have legal problems or 
who IS ignorant of his legal ritthts or 
obligations. Hence, the advice is im- 
proper if piotivated b> a desire to ob- 
tain personal benefit, secure personal 
publicity, or cause litigation to be 
brought nterely to harass or injure an- 
other. ^ 

C, Filing of Actions, The publicizing 
b>' a legal aid society of the filing of 
suits by lawyers employed by it was 
approved by a majority of the com- 
Tnittee .oyer_.a„ VJgorous^dtssenl in .la- , 
formSI Opinion 1172. The majority 
opimoa recognized that there should 
bc"''^o element of extolling any indi- 
viduA lawjer for his role in the case." 
as this would "'introduce a wholly dif- 
ferent consideration.** Informal Opinion 
1230 qualified that holding to the ex- 
tent I that, while there is nothing im- 
proper in» furnishing tb public media 
copies of pleadings which, are matters 
of public record, information should be 
furnished only upon request because 
•*the voluntary furnishing by counsel to 
the public media of pleadings prepared 
by him constitutes an invitation to 
.those media to publish* and cocnment 
u^oji the coiTtenis of these pl^dings 
and is itself an extra judicial statement 
in contravention of D.R. 7-107(0)." 
The |>racticcs suggested in the opinion 
wtre irttcfnded "to fut a brake on any 
tendency to rush into ptini or to draft 
complaints with an eye to biased pub- 
licity which might affect the impar- 
tiality of the tribi^f^al.** 

Withtn those limitations, we hold 
that the ptiblici/.ing of the activities of 
a legal lieryices office Js within the 
scoj^ of jhc C'oile of Prot'cssional 
Responsibility, and th^rciore there is 
nothinji improper in a lawyer acting 
on hcfiulf <?f un office wlipch engage^ 
in such public it y. ■ ^ 



^ Z. Independence of JudgiiienL 
Canon 5 requires a lawyer to exer- 
cise independent professional judgment 
on behalf of a client. To what extent 
may a governing b^^ird prescribe or- 
ganizational tules and regulations or^ 
operational methods of, a legal services * 
office to limit or restrict the aclivilies 
x)f lawyers acting on behalf of clients 

* of the office withd'ji't placing those 
lawyers in violation of the duty to ex- 
ercise their independent judgment in ' 
legal matters? D.R. 5-r07(B). / 

We hold that the activities on be- , 
half of clients of the staff of lawyers 

* of a legal services office may be lim- 
ited or restricted only; to the extent 
necessary lo allocate fairly and reason- 
ably th^ resources of The office and 

* establish proper priorities in the inter; 
est ©f making maximum legal scrvi^ 
available to the iniitgent, and then 
only to an extei>t a'Vid in .a piinner 
consistent with the requirements of the 
Code of Professional Responsibility. 

A, Broad Policy Matters. The com- 
mittee previously attempted answers *tb , 
the problems presented in this area in 
Formal Opinion 3?^^ and— informal 
Opinions 1232 ^ and 1252.^ Formal 
Opinion 324, states- that:-". .0 the 
governing board of a legaj-^ aid society 
has a moral and ethical o^gation to 
the community to determine such 
broad^ policy matters as the financial 
and similar criteria of persons eligible 
to pariic;ipate in the legal aid pro-' 
--^ram^sclectioji o£ the v_arious_^rYices_„. 
which the society will make available 
to such persons, setting priorities in 
the allocation of available resources 
and manpower and determining the 
types or kinds of cases staff attorneys . 
may undertake to handle and the type 
of clients they may*^fejjfesent.** 

fe. Case-by-case Supervision* The 
conwnittee | furthtr held in Formal 
Opinion 324 that there should be .no 
interference with- the lawyer-client re- 
lationship by the directors of ^ legal 
aid society after a ,case has been as- 
. signed to a staff lawyer and that' the 
board should set broad guidelines re- 
specting^ the categones or kinds d{ 
cases that nuiy be undertaken rather 
than act on a case-by-case, client-by- 
client basis. • ^ 

The above holdings still appear to' 
. the commiuee to be sounrd and iully 
supported by the sections of khe Code v- 
of. Professional Responsibilitr. < 

Although no one iias Molly '.akcn 
issue with the prmtiplfifr^xmboJied, in 
For.'^.ial .Opinion 324» qu<$stions have 



5 Ijcjial >cf Vices o((icc\ arc treated in t>-Ri 

2-IOl<D)(1). ^ , * . 1 • 

6. Thcv holdinpi v^'c^c bn^d prlmarny urnvn 
D.R MOl (DUO and V'^?<^*' 

ExC. 5-24, hut ibc ' cumniiUct' al^o €ilcd H(. 
2.:5. 2-27. 2.2IC, 5-t. 5-21, and 5-23. " 
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arisen in connection vMtffi the commit- 
tees application of those principles to 
specific cases, particiibrly m Informal} 
Opinions .1232 * ajid 1252 cited above. 

Informal Opmion 1232 involved 
class actions, and we turn First to 
problems concerning them as illustra- 
tive. - . T 

C Class Actions. If a slaff attorney, 
has undertaken to represent a particu- 
lar matter .and the full rcprcsent:ition 
of that client (aside from an) collateral 
objective such lavv reform) xequircs 
the filing of a cbss action in order to 
assert his r»ghts eflec^tivcly, then any 
limitation upon the xi^ht to do so 
would be unelhicai.^d/ course, in the 
case of an> propot^cd class^ action tt is 
the indiviilual clieitt vlho must make 
the decision tu txpand; the suit mibs. a 
class action after a full explanation of 
all of the -foresecablePconsequenccs. 
However, \Uc purposlt of expanding 
the suit to a class actit]^ is not solely 
to protect the rights of ^ the individtiaL 
client, or a groap of sin(^!larly situated 
clients, ' but pnmanl> obtaar^law 
reform, and law reform^ as such, is 
not one of the authorized purposes of 
the legal services of five, ^he 'case can- 
ucfi be expanded to a cla^ action un- 
less the authorized purposes are 
changed to include faw Ecform. Thts 
follows from our determination^ that it 
is a permissible function Of the board 
in allocating resourcc^> to* determme 
•*ihc various serwciss which the society 
mAkc availably?' 
A governing board ma> legitim'ately 
exercise control/by establishing 'priori- 
tics as to the catc^onc^y or kinds of 
cases which the office wtll undertake. 
It is possible that, in order to achieve 
the goal of maKimi£mg Jegal services, 
services to indiMdunls may be limned 
in order to use the program s rcwurccs 
to accomplish \av, reform in connec- 
tion with particular legal subject mat- 
ter. The subject matter priorities must' 
bo based on a .consideration of the 
needs of the client community and the 
resources availab!e to xhe program, 
^^^They may not be based on considera- 
tions such as the identity of the pros- 
pective adverse parties the nature. 
. of the remedy ("class action*') sought 
to be ^employed. "IZ.C.-l. 



|>. Advisorj- Conimillccs to G<n'cm- 
Int Rnard.s. |n Informal Opinion 1232, 
Inquiry No. 3 was: "Doc!^ the re'quire- 
^ ment in Condition No, 8. of prior con- 
^ultatic^n with afv altb/ney advisory 
committee of -the bp.fKi^ of directors 
prior to filing a classLAttioa violate the 

coUc-r • --^^ '^^C^: '^ ': 

This coinmiitec's answer ^a*: 
"In otir view this rcqutrenTc^t diKs 
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not violate the jc^chIc, a\ it is i^ntjrcly 
proper to require a. stafC. attornL7 or 



the executive director to consult with 
^ an attorney advisory committee prior 
to bringing suit. This prior consultation 
docs not mean that a class'action can- 
not be brought wjthout the approval of 
the attorney advisory committee, but 
simply that there must be spme dis- 
cussion -of" the -subject prior to the 
bringing of the cla.ss action. It may 
well be desirable to hav^ a full dis* 
cnvsion .to avuid possible errors of 
judgment due to ha.st> action or action 
taken based on a distorted view of the 
facts. Or the e.xercise of poor judg- 
ment.** 

We yf'ish to add to that opinion, ll 
is difficult to sec how the preservation 
of confidences and secret.s of a client 
can be held inviolate prior to filing an 

^ action when the proposed action is 
described to those outside of the legal 
services office. It could be pointed eut 
thai the legal .services office. Idw7ers 
and thc^ advisory, committee may have 

. equal access to "possible errors of judg- 
ment" or "exercise *of poor judgment." 
Howe\er, if an advisory committee con- 
sisted entirely of lawyers, if it had no 
power to veto the bnnging of a suit- but 
was advisor) only, and if the require- 
ment of pnor consultation did not ifi 

. pi^ctice result in inier/erence with the . 
staffs ability to use its own indepcnifj^ 
ent professional judgment aS/to whethef;.- 
an action should be filed, there would 
appear to be no harm in requiring such 
consultation. But if such a require- 
ment did m fact result in interference 
with .the^ cAercis^ o/.. lhe__ sja/fs, inde- 
pendent j,j"udgm9nt. it would be im- 
proper. 

The members of ihc^ advisory com- 
mittee shoxild not be given confidences 
or secrpts of the client, fcr there is 
no lawyer-client relationship between * 
the client and the advisor)* committee 
or any member of it. The fequirement 
of prior consultation should recognize 
,rhat the obligation of the staff lawyers 
to pre:>crve the confidences and secrets 
of clients applies to statements to and 
information conveyed lo the advisory 
committee or for that matter a state 
. bar committee or any cihct person or 
body not privy to the lawyer-client 
relationship. 



E, Sfupenision by Senior Staff !-aw- 
yen This committee's responsc-'to In- 
quiry No. 2 in Informal Opinion 1232 
reiterated that it 15 improper to require 
pnor appro\al i>jj*a case-by-casc basis 
before .a class action is filed, citing 
ItJuVrmal Opiniiin 324. To the extent 
tnat this response inditntcd ^tfiat the 
prior approvar of a senior "lawyer in 
a legal services olficc could ^km be re- 
, jqCifrCd. it IS hereby expressly overruled. 
It must he rea)gniAcd that an indigent 
pLrson. wjbo seeks asMslancc from a 

legal scr% ices office has .h lawyer-client 

.—N^^^ , 



relationship with its staff of lawyers 
which is the same as any other client 
who retains a law fi«-ni to represent 
him. It is the firm, not the individual 
lawyer, who is retained. In fact, several 
different lawyers inay work upon dif- / 
fercnt aspects of one case, and ceV-/ 
latttly it is to be expected- that -the - 
lawyer^; will consult with each other 
upon various questions wherc^ they 
may seek or be able 10 give assistance. 
Staff lawyers of a legal ser\ ices office 
ar^ subject to the direction of and 
control of sen^r lawyers, the chief 
lawyetVw ihe^ executive director (if a 
lawyer), as the case may be. just as 
associates of a law firm, are subject 
to the direction and control of their 
seniors. Such internal communication 
and control is not only permissible but 
salutary. It is only control of the staff 
lawyer's judgment by an external 
source that is improper. ^ 



F. State Bar Comiiiittec, The final 
two inquiries in Informal Opinion 1232 
raised a different question The first of 
these (Inquiry 4) and the committee's 
response to it are illustrative: 

"Is it proper under any circumstances 
to perhiit, in accordance wiihj Condi- 
tion No. 12, a committee of the state 
bar to co-exist with ilie board of direc- 
tors of a legal service program, regard- 
Jess of the function of such commit- 
tee?" 

'There is nothing improper in per* 
mn^ing a cpmmittec of the st^te bar 
to confer with the board of directors 
of ^ legal services program in the ab- 
sence of the' exercise of any control by 
the st^te bar commiltce ^Wch would 

^'Q^^'^ ^lfi ^ft^j "^^^ foHK In For- 
mal Opinion*24 or* Informal Opinion 
1208." 

Tlie correctness of the above con- 
clusion seems inescapable but, in view 
of the question, rather meaningless. 

The final inquirjf (Inquiry 5) ques- 
tioned the ethical propriety of assigVi 
ing such a committee of the state b^r 
the function of advising the Office 
Economic Opportunity on a continuing 
basis whether the program of the legal 
services office was operated in a mznA 
ner ^ consistent with the applicablel 
canojis, guidelines, and legislation and^ 
withirf the terms of its grant. This the 
committee likewise held lo be proper. 

It is tme that the inquiry dealt with 
the so-called ' watchdog" function of 
the state b.ir committctJv-but that func* 
Uon wax exercised over the operation^ 
of the legal services office itself and 
not over, the stafi lawyers. ^The same 
would be tcuL of si. lie advisoiy coun- 
cils, such il^i . those to be established 
pursuant t$J .Section l()(W(f) of the 
-Legal Services Corporation Act of 
1974. It therefore involved no^uestion 



of legal ethics.^. 



As the committee hdd: "We do not 
mink thBt the existence of this com- 
mitlee to perform the functions out- 
lined in the correspondence uliich >ou 
have sent us violates the Code of Pro- 
fessional Responsibility. It docs not 
ia any way. control the actions of the 
staff attorneys who are responsible foi- 
carrying out the functions of the legal 
aid society,** 

There is no cthkal reason why a 
lawyer could not serve upon such a 
watchdog committee or co^incil so 
long as the provisions of the Code of 
Professional Responsibility were' re- 
spected, but to the extent that such 
special scruttn> was motivated by hos- 
tility to legal services offices, or the 
effect of the slate bar committee's ac- 
tivities wa> to impair ihe rendition fo 
proper legal representation jo the in- 
digent, service upon such a committee 
by a lawyer would be contrary to the 
ethical coniidcrations of Canon 2, 

G. Legislative Activity* Informal 
Opinion 1252 sa^: 

"In our view this proviso (former 
D.R. 2.103(D) rni dees not bar the 
govem^irg body of a l^gal aid society 
from broadly limiting the caiceories of 
legal services that its attorneys may 

' undertake for a client — in this instance 
excluding political activity and lobby- 
ing in support of a b^lL qj!e, regula- 
tion or ordinance drafted for a client. 
The proviso is directed against inter- 
ference with the exercise of the at- 
tome> s independent proiessfona^ )udg- 
mcni in those mditcrs which they do 
undertake on behalf of a client/* ^ 

THc opinion certainly dees r^oi hold 
that a lawyer employed by ? legal serv- 
icts office may not engage in Taw reform 
or seek to secure the passage of legis- 
lation. In fact, it says specifically that 
**any lawyer, whethcj; he drafted legis- 
lation for a client or not. may of 
coorse\^ a citizert. gniuitousiy engage 

An activities of a political nature in 
support^ of it.-'' 

What the opinion does hold is that 
the governing body of a legal aid so- 
ciety may broadly limit the categories 
of legal services its lawyers may under- 
take for a client, and that in doing &o ' 
it may, but need not, exclude such 

'categories as political activity and lob- 
bying. There arc three important qiiali- 
ftca|ions inherent in this suitoment 
First, in the absence of suoh alfirina- 
tive action by the board, no such lira* 
ilation exists Second, ihe action of 
the board must be a bro»ul hmitarion 
upon the scope of services esidhlished 
prior to the acceptance by the staff 
lawyer of representation of any par- 
ticular client, and prcfcr;^ly nnide 
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known to its public and staff in ad- 
vance like any other limitation on the 
scope of legal .services offered. Once 
representation has been accepted, under 

D. R. 5-I07(B) and D.R. 7-101 noih^ng 
can be permiiliwl to interfere .with that 
representation to the full extent per- 
mitted b) law and the discij>linary 
rules, including, of course, legislatl^ 
activity. 

The phrase "independent profes- 
.sional jud^jment"/ is net .specifically de- 
fined in the CoOc of Professional Re- 
sponsibility and is not susceptible to 
easy interpretation^ but a reading of 

E. C. 5-1 through 5-24 will establish 
the spirit with which the lavv>er*s duty 
should be carried out. Subordination 
of the lawyer's own interests is irfi- 
plicit, as IS the correlative promotion 
of the client's legitimate objectites. 

It has been suggested that even the 
limitations upon the activities of a 
legal services office pcrmillcd b\ For/ 
mal Opinion 324 are improper be- 
cause, while a private law office may 
limit its activities jn any way it 
pleases, as the services which it does 
not furnish will be available else- 
where, the indigents have nowhere else 
to turn and therefore any limitation 
upon t^e services available at a legal 
services office amounts to a depriva- 
tion of those services. The Code of 
Professional Responsibility docs not 
ban such limitations. As a practical 
matter^ the resources of a legal services 
office are alwa>s limited, and some 
allocation of them upon a ba.sis of 
priorities must be made if they are to 
be etfcqtively utilized. As long as this 
IS done fairly and reasonably with the 
objective of making maximum^ legal 
services available, wuhin the limits of 
available re«;ourees, it is not improper- 
It has been urged that there are 
cenam rights of indigent clients v\hic|) 
can only be asserted through legislative 
means. There can be no limitation on 
the avatlabiHt^ of the staff lawyer to 
give i advice in connection uiih such 
legislative means. D.R. 5-107(8). ' 

Finally, limitations upon the activi- 
ties of a legal services office which 
stem fromctlT5tives inconsistent with 
the basic^ei^or set out in E.C. 5-1 are 
always improppr. As a general propo- 
sition it may be stated that the obli- 
gation of the bar to make legal services 
available to the indigent requires that 
no.' such limitations should be imposed 
upon a legal services pifiee and no 
staff lawyer should subject himself to 
such limitations. Whether or not such 
reprehensible motives are present must 
necessarily be determined upon the 
facts of each individual cose. 

3. Prcscrvatum of CoiiHdcncc 
and Sceref.s 
Canon 4 requires a lawyer to^ prc^ 



serve the confidences and secrets of 
a client. To w^iat extent may a legal 
services office allow its activities to 
be examined and admimstered without 
violating the rule rcquirmg the preser- 
vation by lawyers of the. confidences 
and secr<^ts of a elient? 

Formal Opiniorr J244uHd that,jviihT 
out causing a violation of p.R. 4^101 
(BKU or E.C. 4-2. and 4r3, the board , 
of directors of a legal services office 
could require staff lawyers to disclose 
to the board aich information»^^bout 
their clients and cases as was reason- 
ably nccessacy to dcterjune^ uh ether 
the board's policies were* being carried* 
out. Procedures to preserve the ano- 
nymity of the client approve^l jn In- 
formal Opinion 1081 and 128^7 should 
be followed. It should be noted, how- 
ever, that the information sought must 
be reasonably required by the imme- 
diate governing board for a legitimate 
purpose and not used to restrict the 
office's activities, and that in many 
contexts a request for such information 
by a board may be the pracueal equiv- 
alent of a requirement. Hence, a legal 
services lav^'yer irfay not disclose con- 
fidences or secrets of a client wi(hout 
the knowledgeable consent of ft^. 
client. To the extent this is ineonsistenr> 
with Formal Opinion 324, that opinion 
is overruled, » 

4. Concfuston 

Much of the difficulty with the m- 
terpretation of Forrnal Opinion 324 
and of the informal opinions dis- 
cussed above lies in a general failure 
to distinguish between \ht disciphnary 
rules and the ethical cljnsiderations of 
the Code of Professional Responsibil- 
ity. For the 'most part, the inquiries 
relate to what could bej "required," and 
thus for the most part the-Aoswers — 
were based upon the disciplinary rules. 
To say, as we have sometimes done, 
that a particular^ r<*siriction upon the 
staff of a legal services office is not 
forbidden by the disciplinary rules is 
not to say that such a restriction is 
wise or is .consistent with applicable 
ethical considerations. See B.C., 2-25, 
quoted above. 

Viewing the problems discussed, 
above on the aspi rational level of the 
code's ethical considera'tions, we stress 
that all lawyers should use their best 
efforts to avo)d the imposuion of any 
unreason al>le and uiijustified restraints 
upon the rendition of legal services by 
legal services offices f^ the benefit of 
the indigent and shon seek to remove 
such rcslfainls where they exist. All 
lawyers should support all proper ef- 
fo;rts to meet the public*s need for 
legal serviees. 

As mollified and interpreted above, 
the committee's previous opinions are 
reaffirmed, • 



Unauthorized . Practice 

Background and Goals 

•This session, which should run between two and three 
hours, is intended to acquaint the paralegal with the concepts 
a£ both unauthorized and authorized practice of Idw. First, 
it should be explained that the sources of unauthorized 
practice rules are state law and cases interpreting that law. 
(This contrasts with tlie A^BA and State Codes of Professional 
Responsibility ^^fhich are adopted by the liar and set standards 
of behavior for attorneys. As ye^, -there is no such cofiCsj^ 
.governing the paralegal profession.)- It -should be stressed 
that the state of the law is uncertaiil* Most of the cases 

c 

dealing with unauthorized practice vefe 'de^cided during the 
Depression era'^ when attorneys Were" jealoxisly guaTdi^'g: Ttl^eir"^^ 
ecpnomic domain. Many of these decisions are not pertinent 
to the modern problems of poverty law practice. • It may be 
useful' to distinguish between the various types of n6n- ^ 
lawye^ practitioners: 

a) Unaffiliated laymen - this group is traditi^e^Wkll^y 

■ ' - V; ^ / ' ' ' 

viewed by 'the bar as the most dangerous io^'the 

* ' profession and the public." Most" of * the c;ases\ 

fall within this category. 

' b) Supervised paralegals - Legal Services paralegals 

generally fall' within this group. The American 



Bar Association ha^ stated tha'^ it' is- per,missible 
- for an- -attorney tO'Meleg^e tasks to -non-l-awyer 

assistants as long as they work under his direction 
and supervision. 
c) Authorized practitioners - certain areas of law 
have been carved out as acceptable areas of 

. - indep^n^n-t^^aTal-e'gal"^TB'ctice^''or the authorizer! 

practice^ of law by non-lawyers. These indlude 
welfare cases and other administrative represent- 

ation, preparation of tax returns and insurance 

f 

adjustment cases. 
Because of the fact that much. of the existing unauthor- 
ized practice law may be obsolete, the paralegals should be 
told that there are few clearcut answers, the goal of the' 
class is to raise the i3sues and get the, paralegals thinking 
about them., the trainers must bei- careful not ' to unduly 
discourage the paralegals or overstress the negative aspects 
of the existing law. Emphasis should be placed on the need 
for the paralegals to work with their supervising attorneys 

•to develop procedures which are iSicceptable under the law, ^ 

but not overly restrictive. ' ^ "^^^^ 



Order to STOw Cause 

• At the outset, the'''m'oderator''ihould discuss 'the back- 

• 

ground and goals of the clas5 and explain' exactly what is 

■ ^ ^..--^ 

going to take'place. This should include, a presenia-f^^^HT'of 

• ^ '■ 

the ways'' in which unauthorized practice caSBS arj-S'V Viz 



misderaeanoY prosecut iofi , injune^-i-on, and' orcier -'feo ^how caus^. 
The most common method is through an injunction. Unauthorized 
practice cases are\ often raised by a disgruntled opposing 

attorney who complains to the local bar association. ; The 

\ • ^ ' 

bar, in turn^ bringW an action tO enjoin the paraljega^'s 

activities. It is inportant that the trainees- ".he assured 

that, to our*^ knowledge , no formal action has'jbejen taken . 

against any Legal SerVices paralegals , y^^^ nocrerator should 

keep in mind thaT^tlie purpose of the clas*s is to raise the 

issues, not to scare .theXparalegals 

The rest of the t iine\ allotl^^ga is ^ievoted to a discussion 

of an order to show causd wm' avpnya^g^^ should not be held 

in contempt fbr three counts uz^ unaythorized practice. 

.There should be two trainers in' this session besides 

the moderator • ^he moderator l(|fds the discussion thrjpughout. 

The other tVo ^rainers play the roles of representatives of 

the Bar^Associ^ation and of the challenged paralegal in a 

court argument on dach count, of the order tx) shqw. cause. The, 

arguments should take place- after the^ trainees hav^ Ja^ an 

-^^Diportunity to raise and' discuss the issues themselves] on 

each co.Unt. During the court argliments, the moderator should 

play^ the rolp of presiding^ judge. (Often, the ifo re'present- 

atives want to parti(?ipate in. the discussion. To aVoid 

confusion, it is helpful if they s'tand to indic^ate when 

tbgy are spe^JlTing 4as advocaSts and .remain seated when they 

are;' speaking personally,) . 



The court atgument format was chosen to dramatize thq 
^pxotlems* Tiie se.S5 ions, have b.e^n- cons ide.r ably liv-e],ie.r wh^n. ----- 
the'trainers acting as -advocates have becom.e very dramatic 
and emotionally involved in the argument, as opposed to simply 
stating their cases point by po'int . The arguments also -serve 
as a 'summary of the points' the trainees themselves make in 
the discussion. 

After the arguments on each count, the moderator- judge 
should give the trainees some idiea of the state of the law 
on the issuefs.^raised . An effective and positive \^ay to do 
this is for the moderator- judge to identify a framework witljin 
which a judge might actually decidj©^ erases like John Paralegal's* 
Yhe mcTderator- judge can then fit the facts of the particular 
case* inrto the framework. Settint^ out criteria that a court 
might apply also gives the ^paT'alegals sdtne standards against 
which to assess theiiV^own actual behavior when they return 
to their ^proj ect^s . j^ne purpose of the exercise is to illustrate 
how judges might decide a close case either way. In Count I 
of- the Order to Show Cause many judges would hold that it 
is unauthorized practice. Vet the framework below shows how . 

some judges might decide otherwise. Some of the criteria 

, <■ ^ 

the judge might mention are: 

4 

« 

1) The interests of- society 

(a) federal pdlicy to deliver legal services to 

i , ' 

.the poor - Le^ai Service^ Corpoij^tion-.. - 
^ . - (b)' availability of lawyers - J-ohnson v,, Avery , 
393 U.S^ 483 (1969); Procunier v. Martinez^ , 
416 U.S. 396 (1974). • . - 
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.(c) inability of the p,T;ivate bar to assume 
- - - - respons-i-b-ii-i-t-y -to- -represent- t-he -^poo-r v 

2) The posture of the case ^ 

(a) how much was at ^take^ for the client i'n 
this situation? 

(b) was the case in, or likely, to result in, 
litigation?- ; ^ . • ; . 

(c) . was the client likely to take steps which 

- ?, " 

would ultimately determine a -legaft right? 

3) Damage to client 

(a) * actual damage already suffered 

(b) potential for damagp « ^ 
->^c) correctness ' of advice given 

4) 'Setting and expectation of client 



A 



l^li „ Clarity „pXJidentifjxaXL^ 

(b) law office br back fence;/ does it mattej 

that the paralegal *nt$t the client in a law 
off ide? What if they m,et ^in a social setting? • 
5) Supervision and training . • ^ * 

(a) - presence of .a lawyer-supervisor 

(b) fact that paralegal has been trained. 

By selecting certain of thfese criteria (e.g., that' nq. 
Jawyers av.ailable; risk to client was small; information given 
was correct; client knew paralegal was not a lawyer; paralegal 
•was trained) the trainer can point out. that a judg'e" might 
'rule in favor' of a paralegal. The point to make is that case 
'law is unclear, and that paralegals should /lie . sensitive to, 



the many elements in a situation which may , influence whether 
■there is unauthorized prac-tice ^ 

The most important thing for the ^moderator to keep, in 
mind' is that the discussion must be' conducted so tY\at the 
trainees do not get discouraged., If handled p-roperly, the 
trainees^ should have ^n un(ierstandlng of the nature of ' 
. unauthorized practice limitations and possible office pro- . 
cedures to use. to avert unauthorized practice charges. The 
emphasis throughout should be on what paralegals can dp. ' 
The trainees sh'ould g'^ain a sense of the 'areas in which they 
'should encourage .their projects to^formulate .policies to 
pfotec^t clients*, the p^a»ralegals anW*frhe pfoj-e'cts. They should' 
be awaije that while np formal action^ ha-s ever been taken 
against^ any. Legal Services paraieg^la, should s.uch action' J! 
-ever occur", the^'paralegals wooild tg^giy,^ support from^ their 

'projects and orgajiizations such as the Insti.tjite. . 

, ' r • * ■ * ^ , — - - — 

V/hat 'follows^ is an. outline of the argument on each 
count and the majpr substantive points which might be raised 
by tbe'moderatj(Dr. * / ^ ^ ' * 

Coiint'^ I ' ' * * ' ■ \ 

— ^ * • * 

B&r Association * . - * ' . 
: . V ♦ : t ; 

1) The paralegal gave legal. advice by telling the 
* • 

client that rent strikes are legal and, that the clie^it. shoul'd 
file a complaint with the Housing Inspeptor,^ The paralegal- 
iflterpreted* 'the statute and' formulated jHid proposed a course 
/of action for the client. If the client followed the advice 
and withheld his rent, he would be plac^ing himself in sericfus 



jeopardy of ge^tting evicted. By giving /Iggal .advTieV'''&he • * ^' 
paralegal %ngagcd in th.e itoautjiorized •pi:ac4;ice*^b£ lav.*--'-' - ^ • • 

2) The se^tting in;which this exchange took* place 1*5 
a Legal Services office. The client came expecting to obtain 
legal advice from qualified individuals who have had the 
re^.quislte legal training. The public, has ^*nAg1iit to.l5e pro- . 
tected from untrained, unqualified, it^respo^^iMe ^^ple. ' 



who- give legal advice to ignorant, unsuspecting' cl'ienrts ^at - 



.1 



3) In this case, the cl'ient nqver evfn .saw aji attorney* 

-Ethi'c^al Consideration 3-6 dictajtes that a direct ^elata^onShip*' -^^ 

must ex3fSt between lawyer and clienti. Hetre the para-le,galv • ^ 

dismissed t>he" i:lieTttv;s prjDblem .without giving him the*"/ \ # 

^oppqrturiity to meet with an attorney, y ^ 
* ^ ■ V 7 i • • ' 

Par'alegal ' •.-■4 --- " . • » * • ^ ^ ^ 

There was no *legdi aavice gdven Iri^'tHis C2tse|i, *f)\e 

information, comnaunicateji* is common- kijawledg^e^ an^'well know 

in the community^/ Telling the cl lent ^ to •^"fli.Le •a complai 

with- the Housing Inspector is mer'elyi'a referral! jSpC/^1 ^'l ^ ^ 

' *' > ^ *. * ^ • 1 * ' 

agencies make such Jreferrals/ regjiilariy*. /In ^addi tioii r'the". 



H 9 * 

• m 



paralegal did not st)ecif ic^lly tell the ' d5tj^^VVt) w^^tljliold* y \ / 



•his rent. 

2) Even if le^g€i advice, vfas given the; paralegal was* " • • ^ 
acting under the supervision^ of a l-awyer* arid ft^s r^al^y 



conveying advice/from' the lawyer to the^ clrSnt'.* ^Jig^ pa.r.a.legal . \ 
had discussed t(his topit in depth, with the *siff?ervising . 
a:ttorney on numerous* occasions and ^had ,a maftlial ,to 'fj61'iow;' / * *>• 



V 



ERIC 



' ^ H e,. > ^ 4 1 s-u, ye 1 1 trailed o'n/tRe subject. of rent withholding • 



^ ^V: " / 5) ' H;he client in tMs ca§e'i*s poor. - He had no "place 

- \\, ; ^HBut 'Legal;. Services tb turn. H Legal Services could 'not 

-'-^•'^ ' '*-'h^ncJle th§ icase, -he wouid'VgjD wil^h^ut helji.* For Legal" Services 



» ^ * 



-.to. handi'e its/ caseload,- -it iftus*t/-use trained supervi^sed 

• •paraPega^l.s;. Th§^B•ar s'eems ^to 7h.e argtiin'g. that poor people 

; '^V"-^** * * /v*." -s^^*' 

. mysf go .withp^t r^pre's'dntatSon . -The, al'terji'ative , if the / , 

• * private Bar 'prevails^ is^ th^t /Leg^a J. ^ Services will Ife jglacl ] ^ 

" F ^fhe;.laVidj'oTd-tenai>r tases 'to -the &ar As-soGiat ion. 

rrow. .Under ■' Jofins'on V> Av^eVy ,- 395 -U^. - 483 , - ' ; 



to* sgnd all of 
'U.^^v'-k.* starting toi^orrow 



''wh^re no legal counsel is available , 'InOn-lawyers can give 



• > 



count is 'whether -oy 
e jegal advice / If . 



^ '''^ ' 1^ The .ba^ic.. is^ue rU^ised by%.this 

, * • • n'at the';p,{iralefnl'' s. statements- bonst'it^t 

the/ do, then tlTcvp^af al6gal . has .elfgaged in the unauthorized . ' 
, ^practice, of law?becau5fe. fjiving legaaj^^idvice is jpyactieiiig law 
' / ^ and jonly. lawyers can 'pi^'acitice Law"^ The^<fe;jfini^-fr-ron? of .regal'* 
advice is somewhat, )^ague .buV th^/«£L*«^ certain guidelines* 
thfft 'inay' be used, Fbr 5,xample,, ^s t&'tenrent s Vnich xe?(UTrg tl^e . . 
. *r '-^^ * exexyis'fe of indeptenSent legal judgment -atVe o^ten leg^;^; r-> . 

^ -../V '-' r^-'adVicV:^' These i'ncaude ^ interpretat ipni pf .statate'^ 
'.f^\ !■ ^^•/'^ - 'and case- iaw '.and application^ 6f the :1sl\^ to a partdjguJLar fact 
r- ""'-^ '.situation. ^Explanation of the .legal .consequeii^ce^,.?Vf-v^lrious 

^^ jp-^ ; • . v'cou^ses of- action w<5u£d .proba.ba:y. also •be' le^a^l ,-adv.i.c4.^^ * > 
, / * \ For purposes^ of knalysf^, the statem^epL^tj^ ,of t^e* '^.ar'alega^^^ - 



this count may be separated 

' a) ^''Yes , 'Under some cirGumstances rent -.withhorcTing 

is .legal 'in this state.** This is probably legal- advice.^ Tl^e 

paralegal is telling the client what the laV of the state is. 
- . • , .^.7 - ♦ . ^ ^ ^ ^ 

• * jkn argument could be' made that^the paralegal is merely 

^ -K ■ ^ ^ ' ' ' 

repeating what is. already common ,knpwl edge in the community i- 
..Furthermore, the information is correct and the client was 
not damaged. However;, this setting in which the statement 
' " - . was made is important-^ If it were' said on the back porch it 
^ * / probably would 'not be. legal 'advide-, but the fact that the 
• • 'exchange took place in a Legal Service^ ' of f ice makes a 
^ difference. * * ' 

- - .b) ' 'Myhat you should do is go down to the Housing 
Inspector and make ^'^complaint . " It could be argued that ^ 
^. — -^^-^—^-.-^t-h-i-s-'-st-^teme-nt^i-s-ijierei^^ 

rath^ than legal advice. However-, even i-P j.t is a referral, 
it is"^ important that the client ' be, instructed to get back 
in toucli wi,th the L^gal Services office. Otherwi^se, t-he 
. paralegal might be. consigered to have made a le^pl judgment 



^' ^' \\ , concerning' the nature of the clUent's case and what^thia-t 



client should do . , By sendihg tli^e client away witliout making 
V|p*o\^ for future .communicati^i^^- the .paralegal is essentially 
.kdvis:ing him that Jiis casg, ,tannQt \be, handl.ed by the- .Legal 

fervices o'ffiCe-. .This" .determination could be v-iewed- as a' t 
ind of . ^'negatiyeP legal advice. \ ^ - • 




2) Even if 





taken irt 



unauthorized practice\ 6£ 



important" of 'these 



consulted his supervis Lng attorney on every individ'^^al ca's^e, 



there' would.be no 



is * 



aidvlre 



ecid€^4 t'hat the .paralegal * s sta^te- 



rh'eY"e~"Ur e"^'5eireT"aLl 'oth~er " fa~ctoirs 
unt 'Before assuming that the 



acx:i 



Jaw hlas occurred,. One of the most 



upervislon. Clearly, if the paralegal 



unautFlprized practice. The paralegal wo'uld 

1^ • ' ' 



simply be the transmitter of the\\inf ormat iqn'. The (question, 
which is basically unanswered by Itj^^^isting .]|aw, is whether - 
anything short of total supervision is suf f ic^ient . ' For 
exampl^e, the supervising a.ttorney^mW have -given the paralegal 
explicit vet!bal instructiolns about what to do when a client 
has a particul\ar tybe of piroblem. Ot , the attorney may have 
.prepared.^'^a manual to w'ftlchlthe parale^j^al can refer. ^ Another 

-^poksibiiLty-^^s-Cth"a4^ u-^^ 

training about how tlo deal ^ith certaiA kinds o£„ problems • 
and may actually krioiv more on the subjept ,tham the supervising 
attorney., . . - . \ ■ 

There are ^no clearcuir^nswers to the^ questions p'isejd r . 
by these hyppthet icals . Training and supi-ervislon may , - 
prove to. b.e important factors if and when^such cases arise.. 
In the^ meaatime , it. is essential -that the ;^aralegals ^and ^ ' 
jtheir supervising attorneys work out a syst^em of consultation 
which protects all concerned : ^^^.^attbrneys^ para^L.egaJs , and 
clients. ^ \; ' \ • ; - 

3) finally, the fact that this exchange ^occurred in ^ 
the context of a- te^ai "Services off ixfe ^is al-so- important. - l-^n.. 



/ 



many cases, poor clients receive no service at ail if 

Legal' Servi3^^'^es~'not- he in*"oraer For^X^egaT^'ServTces" 

offices to begin to deal k^'H their caseload, - paralegals must 
be used. "In Johns.on v, Avery , the Supreme -Court ruled that in 
pri^Jls where no x)ther- legal counsel is available, inmate 
pat'Hl^galB may be used. This same reasoning may be applied 
,to poverty law are^f^ Fu-ture^ases ma>^hold that Legal 
' Services paralegals «Tiay^^|^Kre legal advice to poverty clients 
since no other lawyers wilL take -their • cases , \ ' 

Bar^Associatian I ' . . 

1) Advising*:clients as to entitl-eraent to welfare benefit- 
aiid repiresenting -them at fair hearings/ccJn^titutes "tlie, practice 
- . — "Ta^'l — rire3^ '^TTti^rirlri'B sHmvoi-H^^ -^/H-^pr eta-t"i-on~.-o-f- -s4:-a-t-ut-e-s- 

and. regulations and exercise of/^ndependent legal judgment, 
pj". • As; such', they may.on.Ly be p|/f-ormed- by attorneys. ' 

jy The definition of whalt/'const itutes the practice -of 
^ law is a. matter ..b* S:tate laAV. Even if federal regulations 

' al^0A^.' -paralegals to represent ' clients- in Avel^are cases, ihe 
— ^--^tates still hg,ve the .final vord,'^nd Tnay bar ' paralegals from 
•-l:hese^activities ?f they see fit^' The federal regulations ^ 
are permissive o$y^not mandatory, and states may >fequire. 
higher standards. . 

• . 3) .Poor people who .are on A>^eAfare afe entitled to be 
• ^protected :£T.om unqual/f i-ed , untuained non-prof essionaU • It 
the jd^utyi'of thQ bar to « insure tTiat il.l, people , no matter • 



what, their economic statiis, are protected from such in^ivic 



Paralegal • ^ 

1) -Federal law and regulations allow clients^o be - , 
represented by p'aralegals at welfare hearing-sv-M^-G-^F-.IU^ 
§§205. 10(a) Cili) and (a) (13) , It ^stands to reason-, therefore,., 
that paralegals- may also counsel clients at stages prior to 
the hearing, such as informing a client of possible benefits . 
and offering* assistance in the application prqcess. * Federal 
regulations similarly prAride for non-lawyer repre^en^tation. in 
the application process. 4-5 C.F.R. §206^10. Indeed, the . 
welfare 'department itsejt uses non-lawyers to pel-form these 
functions. The docfifine .of preemption dictates that federal 
law takes precedence over state 'law in matters such as .these. 

_^ • 2) Again, .the 'bar is basically arguin g tha t welfare .' 

clien^ be denied tlie right -to counsel. The private bar will 
not ac'c^pt welfare &\ient$ yet it advocates that Legal Services . 
^paralegals- should not be allowed to do so eitlier. This violates 
the very basic requirements o^' constitutional due. process 

• > - ■ ■ ' . • ' ' , .- 

Modeigator . ' , ii " ' •• ' . • • . 

. . • 1) Federal regulatri^ passed pursuan.t to the- Adminis- 
trative Procedure *Act and the Social Security Act allow laymen .. 
to represent clients at -fair - hearings .. The Supreme Court 
decided, in Sperry v. gtate of Florlda^y rel,» The Florida 
•Bar, 373 U.S.. 379*'tliat feder5*rl regulations .^loWlng para-* 
legals to. practice before the Patent Offi'ce preMlpt~stat-e. 1-aws- '. 



• ' ' 1 ' -13- 



to the contrary. HJ^tis, such practice is the author i^zed' 
practice of Igiv^. by a hon-law)^er* ^ , 

Sperry , howeAler, deai-s"^"TrrtdT^epresentation before , 



a 



J 



federal agency. Welfare representation, lAile- before state' 



spntation^^^] 

agencies, is also' governed by federal regulations. Is'here a'^ *• 
state agency, governed solely by state law, pra\u.des for 

pa^ralegal representation, it may be overrul-ed by a contrary . 

-I 

^decision of the state, courts. This wa^ the case in West 

' .' ^ 

Virginia Stat,e Bar et al., -v. Earley , 109 S.E. 2d 240, 144 W. 
Va. SOS, where the V/est. Virginia State Supreme Court decided 
that it alone had^the power -to .govern the practice of law. 

2), Even though the federal regulations allow paralegals 
to represent clients in the application? process and at fair 
hearings,, the paralegal in this count did other things that 



should be examined. He 'assisted the client . int filling out 
'welfare application torjns. As a general rule, thete is* no 
problem as long as the paralegal mefely transcribes the . - 
thoughts and words of the client, /in the welfare situation, 

• the paralegal may go furthef and^ actually interpret the forms 
and advi^se the client concerning their completion, | Since 
paj>dTeg^55^ are explicitly pei^iitted* t^o /represent ^cl ients in 
\he application process and at hearing's, it. stands' to reason 
-that they should be allowed to perform: oth'er functions pre- 
liminary -to the actual hearing^ % This sam'e argum ent appl ies 

* to the paralegal's assertion that the .client is entit^^^^^ 
"welfare benefits'! While . there- may not -be aivy unauthorized - 



practice problems "w^ttlt such a statement, nevertheless it is 

_^ , _ _ . t ^ . _ „ . ^ ji. 

unwise to build up the- client's expectations by flatly 
,st>tj.ng tjia^_s^^W-is'' entitled to benefits. The paralegal 
in this count should have- made' it clear that he v;as expressing 
his 'opinion and that the final determination would be made 
by thfe welfare department. 



Count III 



Bar Association 



' 1) ' The paralegal ^ in, this instance ''allowed clients, who 
came to the Legal Services office to..-beJLieVe that they were 
dealing with- a qualified: ^attorney when actuai-Iy they were- 
dealing with a mere layman. This is a serious mi,sf^epresentation, 
from which the public must be protected in- t lie future. The 
bar takes seriously its responsibility , to s e'e~ to it^ that 



clients' are sidvised only by luemb'ers of the bar, not by 
untrained, unqualified individuals, ' ^ 



2-) Negotiating with an insuit^nce adjuster and drafting 



legal do|?ttTnents clearly are activities whixh^ Constitute the 
^ju:^i:i^fc«--ljfrraw'^ This is particularly tirue in the area of 
tjiegotj-ation)^ where the "bargaining .situation requires the 
negotiator'""'^9^jTiak^^ may seriously affedt the 

client's legal position. ^For**a^aralegal to enga^ in sudh 
activities is -to place .the client^s futiS^ in the -hands of 
a'nmijauthori-zed practitioner* . . 



Paralegal ^. -y • 

1) All -concerned agree that the paralegal in th^s 
couat made a serious error by. not identifying himself as^^ 
a paralegal. However, this incid.ent is the only time that^ 
such^'a lapse occurred. He has been severely reprimanded by 
his project and his supervising attorney has guaranteed that 
it will^^^n^ again. 

2) The negotiations performed by the paralegal in this 
case were done under the direct supervis-ion of an attorney. 
The paralegal acted only as the agent of the attorney, whose 
'approval, as well as the client's, was required before' any 
agreements were undertaken. ^ ^ 

3) All documents drafted by the paralegal were also 
subject' to the supervision and approval of an attorney. Before 
"sS^^nlrr^^ Fafale"g~'a"l"*5"~srnp'eT attofney"","^ 
^carefully revi^u^ed them. , All pl'-eadings and documents prepared 

by an attorney's employees become the product of the attorney • 
upon, his signing them. ^Thus the paralegal's work became the 
attorney's work^ and there could ib.e . no unauthorized practice^ 
involved. 

Moderator 

1) Qhd^r all cfrcum-st^nces , the paralegals absolutely 
must identify themselves as such. When de'aling with clients., 
paralegals , should .'^so be careful to explain what, a paralegal 
is in' order to avoid confusion and^^fa^e assumptions on the 
part of clients^. 
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^ 2) Negotiation, caT:ried out u^der the direct ©i^pervision^^ 
of an attorney, in^which every agreement sub j ect^^ f ,( 

approval of .the attorney and, of cdurse^ the<lient, *is | ^ 

probably not the unauthorized practicje o^ I^. Howeve-r.,' / 
other factors bear on this que^'ti^n, par Jocular Iji^ the conte:^t: 
in which the negotiation stakes place. Tor e^^ple, where a 
legal document 'Such as a wijl 'is involved or where there is 
litigation pending or already underway, the question .of 
negotiation becomes somewhat ;T\ore difficult. In.- such situations, 
the negotiator may he required to make judgments 'aUbut. legal i t 
questions which can have serious ramifications for/ the Calient.. . 
In, such cases, it is , probably safer for the attorney to handle ^ 
the negotiation. ' . ; ' ^ 

3). Paralegals acting, under attorney .'supei^i^ion may 



draft documents. IVhen^the laAvyer reviews, and signs; the/ 
dqcumeats-^, they become his or her Asrork product-. and xesponsi 
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SUPERIOR COURT OF TH? STATE OF INDEPENDENCE 



IN THE MATTER OF) , •. - ' 

JOHN PARALEGAL./ ) . No. 5681-75/. 



/ 



Vrder .;' ' , 

1 . / 



Upon/c6nsideration of the verified complaint of rhe 

/ : ; • ^ y K 

Jefferson Coilnty Bar Aissqciation it is /hereby ordered; that . 
the Re^^ondent, John Paralegal, appear before the undersigned 
JudgQ of this Co.urt at 10 a.m. on April 1/ 1975, to^ sl>t)W cause ' ^' 
why he should not be adjudged and held in contempt , for allegedly 

committing- the following acts: 

' . O . ' ^ ' ^ ' 

:v >^ ' \\ Count I ^A , ^ ^ 

■ ; V H^X-^ ^ ' 

rt is ^alleged that on .A^gu^t| 2^, ^1974, while employed 

at^ Jefferson County Legal Service^ ^o^ecty .^^ John 

Paralegal did meet ^wHTlPSamuel Bfe,^'»ffl^*^ :..,|fe^body said to him, 

"My^tbilet overflows and my la/d^6rd wd]^'*|: 'fix it. Can. 1/ 

withhold^ my ren#untlli he dbel/" ParalegkP toid him> "Yes, ' ^ 

under -ceirtain circumst^xices rent withh^ldijig is^, legal in this 

" r / ■ . . \ \ 

state. What you should do- is tb 'gp dovmltb the- Housing Inspector . 



arid- make a complaint."' No attojmey-Xt-l&w met Peabody ofdisfiussed 

his casfe with Paralegal, It is ,md;eged|that ^aid acts and, 

. - « * * ' ■- . • ~' J \ 

omissions constitute the unauthorized pra9ti6e of /law and'^are \ 



•contempts of this .Court. ; - ^ / ^^^^^^X 




Count II 



1" 



On July 5, 1974, it is alle.ged. that Respondent John 
Paralegal did tell Ida Mae Smith that she was entitled to 
welfare \bene fits, ^sisted'in filling out welfare c-pplication 
forms and did represent Ida Mae Smith at a fair hearing before 
the State Department of Welfare, It is alleged that .such act's 
are the unauthoijized practicS of law and are contempts of this 
Court • ' ^ 1 



Count III Y 
I — — 

It is alleged that since January 12, 1975, Pespj/ndent ^jTohn 
Paralegal, while employed ajtf the Jefferson County Legal Seryices 
Project, did meet with cliehts and failed to tell theliri he was 
not a lawyer'. It is further alleged that he has negotiated /on 



behalf of clients with insurance aQjust.ers and*Tniat he has^ drafteia"^ 
pleadings and other /legal documents.^" Said acts constitute the 
unauthorised practice 'of law and are contempts of this Court, ^ 



^ractici 

/ 



o - 7/ 

^ IF IS FURTHER ORDERED^that a r^presenta^tive ofythe Jeffeirson 



County Bar ^\ 
this action. 



^oci 



iation.be and hereby ijs appointed to prosecute 




^ ^ ^a^Si, : * 1 ^ ^: _^ . L- '< 

Teachings tips ^ for Paralegal- Training 

. I- 

• ^ . ' ' / 

The staff of the National Paralegal Institute has trained 

over 175 paralegals in intensive five to^ seven day trainings 

sessions. These sessions are designed to be delivered in a 

particular way, and reqiTire special techniques of the trainers. 

In training other trainers to teach our .materials , we reSgularly 

find that they want advice from us pn the manner in which 

they should conduct the training sessions. This list of 

suggestions is compiled in response to siich requests. 

I A. Before the training begins 

1. Study a list of students and try to be familiar 



with their names and backgrounds.. Students have told us 
that being addressed by name by the trainers convinces them 
that the trainers have. an intere^st in them, and increases 
their commitment to the training. Institute trainers almost 



airways operate on a^first name basis. 



'2. Be familiar with the content 'an^ purpose of every 

m ' • 

session in the training program. • No single sessj.,on ought to 
be taught in isolation, and .the sessions sliould flow from 
and build upon one another. ]^£f¥ctive teaching 'of Institute 
" trainin^g .ixrograms requite'^' a thorough understanding of the 
entire prograniw • - * * - . - * , • - 

\ 3. Before your /class, fully, outline the points pu^ 
' • ■ ■ ■'■ ■■ i • , . • ■ : \ \ ' 




, expect'^ to teach. While you may cover a number o,£ details, ' 
— ou^tll-nie'^~a"£w^ '^A"'class "o^f'^one "ho success^ 

> fully teaches three or four concepts is doing well. In your 
outline, build in devices for inducing class pstrticipation. 
(See below,) 

^ ' ^ ^ f ^ ' 

4. Personally, insure the presence and adequacy of any 

blackboard or visual -aid vhich^you need. To the. extent 
that it may be useful for the trainees, draw up summaries, 
outlines or lists' to distj#bute for them^ to use in class. * 

5. Vi"sit your classroom feefore the class to be sure 
that it is prop.erly organized. The classroom should have ' 
circular seating with a substantial writing surface. Often 
you will find that arrangements made by others for the class- 
room layout /are wholly unsatisfactory, and you should cjorrec^ 
-this~^be£ oxehand-.- ^.^^^^ \ . — 

6,. If you are co-teaching a class, divide the subjects^ 

carefully and specifically. It is not enough to jointly ! 

agree to cover certain materi^s. The principal responsi- , 

bility for covering each subject ought to be agreed upon. You 

should be familiar ' with whgft. your.. co- teacher will be coveri-ng. 

If- there are any disagreements with your co-teabher, either 

substaii^^ive or procedural, these should be ironed .out 
,/ ' ** * ' * 

\v . • ' . 

^ before, the class .begins.. Contr^jdictions during a class may 

be^jd4^§riip_tive' and confusing'. This is not to say that 

* differing approaches should not be pointed out to trainees.. 
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1 u Be in the classroom and ready to go a little before 
thje. time s.che^dule.d £ojr cojnmencement- ^e gin at the.sclieduled*-^- 
time even i£ everyone is not present. ^ ^ I 

B. Format' for training . ' ^< 

,1. • You should Hot only starts on time but close yourc 
class on time. Exact promptness by the trainers will communicate 
a sense of professionalism to -the trainees. A lack of 
precision can throw the entire training program o^f schedule, . 

2. ^Always begin by summarizing each. sessio^- for the 
trainees. Explain ,tJie purpose, conteflt , and age'^'da for the 
session. AXs& explain how the particular sessi^ fits into 
tRq entire program. * - ^ • * ' 

3; Hold to your agenda and nipve on to, the next subjecjt 
when necess^ary. It is jnore important to co mplete the agenda 
than to allow free ddscussions to continue on a single point. 
- 4." Plan your openin'g few minutes carefully. " Where 

possible, begin the teaching of each session .w/ith some pro- 
yocative or dramatic way of involving the paralegals *and . * 
attrapting their attention. , ' ' ■ 

G-. Getting participation- of the students / 



1. to get class^ participation early in the session^ 

Do not engage in lengthy .lecturing. 

2: In inviti.ng participation,, avoid the implica-tlpn 
.that there is a right answer or- that the pa/lralegals are .being 
challenged ar, tested. | Do n'ot frame questions using language 
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such as "how .maily?" of What' is the/ gruLe?'!^ 



3.,^. ;;^i^nvd-te' par-t ic-ipa-t^^^ Joe s-^^ - - 

anyone have* ap idea?'^^ or V'ljow might j^ou hai^dle this?*^' or 

^'wh^t experience haY.e you ha*d?^",.. Thds ^fqrm o£ questioning ^ 

is' not threatening, and^^oes not imply, there is a correqt 

— • *. ■* - , ♦ 

/answer.* . ^ . . " . 

4. No njatrer what the quality of the ' individual ' s ' 

. - y"': I ' . • . • u ' /• ■ K^" ' 

particinatiofi, do not criticize it, but find, 'some way t(> be 
suppcxrtive ^nd 'encouraging . * ' . • ^ . 

5. ^One way to encourage participation is to avoid ^ 
?'seizing the, floor and illuminating everyonfe'S commentis • 'One 



^^-^ — - . ■ 

bad habit of som-e trainers, is to-^constantly comment on, 

. ' * * * 

■correct, or* improve the contributions V>£ traineers. Partici- 

patid^-does not need to result in any "right" iariswers; it 

:is_A Jjp.arning^ ^pjcpcje ss _in Lts e 1J„. ..„_„^ 

* - 6. Make, an effort to/draw out quiet" students only as 



far as*they are comfortable in ■participating_i„__Try to prevent 

* ' * / 

^ * •* _ / 

oiie or^ two students from dominating a session. 



L 



p/laced on a 



*D,. Some teaching techniques 
1. • Use hypothetical problems which 6ari be 

* I 

blacJcbfiard, distributed in writing illustrated pn video 
tape, or acted 'out by a trainer. The problems can provoke 
discussion ^a^id analysis, aoid are an*effective way of engaging 
par^JLegals . . ^ . . - 

' . 2. ' pfaiftatize or act out/cpncepts . for exa)nple, in a 



'dasctiss\on oh*" unauthorized practice o£ law, y.ou might 

-d-ratnajt i-z e a %ourt-proce^d4ng- aga-inst a~~para-l-e^al 41i--which 

arguments are , presented by the prosecutor and \the defense, ' . 

1. Act put in a solo performance hov .a j ob; should *be 
done, rather ;thari merely talk about it. 'For exairtple, in. 
explaining hov a paralegal might deal with a hos^tile witnes^< 
the trainer may act out the a^rfach to a house 
at the door . and ^behavior onc'e entry to the house is g 
4, 'Makie- use .of short questionnaires' to find-ou^ 
people know and/or' to reinforce' what th?L)t-=feave lear 
The^e must ^be used sparingly, and care must -be .t 
H:-h^'afe njot tlire'atening . PreferrabXy they arV^^comple^ 
ananymously and people correct their own papers 
purpose o| 



to learning. ^ 



5. 




the questionnaire must be as a teaching. 
^ ^^^^^J^^'they jdo jm'd do not ^oy^jjt^^^ ^^V^^j^J^g^ 



X!se op'en role play in the-.class sessions by inviting 
students . 10 illustrate a point *by/acting i/out. For example, 
in a discussion , of how a paral'efgal shouM make an opening 
statement at a hearing, i'rjvite paralegals to' stand and 
demonstrate the kind of statements tri^Y would make* ' 0, 



"6. To explain a cpmplicated or confusing. document, , 
let ^ few of/the trainees read^ pprtions .out Toud and come up- 
with interpr/etations . * • 
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E. Handling^ypufself as a traii>er 
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^ . I ^/L 

1. ~ Xeepy.oilr vocabulary ^ "s^^ a'" 

paralegal who appeared unable to grasp new concepts. How^ever, 

' I ^ ' . ■ ' ^ ' " 

we have seen ^a, number of trainers unab^le to grasp_the' fact 

V • 

•that intelligent people are not necessarily familiar with . 
certain terminology. Keep*^ in mind that confusing or unclear 
tefms, can cause the listener to completely >lose the thread 
of a discussion. It is a common fault of uawyens in particular 
f:o assume that people understand $uch things as "tortious 
conduct,*' or "burden of n^oof." Before yoxj^fm'se such phras/^s. 
try to explain them (in ^the examples given you would probab^ly 

^ decij^b to avdid them). The teacher should ^^aways bfe conscious 
of the n^ed to discuss concepts and ideas in* plain langu'ia^e , 

' 'but.^withoij^t talking down to the class It is the mark o£ 
-good- teacJie* "that— he--or- she -4-s ^a-t"444™t4meS"-4n-™^tune™™witJi-^.the— 

st;udent6' understanding of every word and c'oncept used. 

, ' ' ' ' ' ^ . ' / ' * ' ' • ■ 

It i*3 often .helpful when^ working with legal documents 

to simply define .possibly- Unclear 'terms as they come up. 

For example, "an affiant -"is .simply somepne who swears, th3!t a. ' 

statement th^t is in nn affidavit is, true." Write difficult 

words' OTi the blackboard. . < . ; i % , ' " 

Proceed through yout " subject ^lowly and ste^^^by 

step. It is a** temptat'ion" fpf . teachers to"^ be brilliant or. 



j^lashy^ a^d to throw of f^ .'^littering' id^as. ■ This is showmanship 
rather than teaching. Teaching is hitdTiir that it. requires 

you tp, think through the mental process^ of^the student in 

' • - ' . - . • ' * //. . \ , ^ . 

coining ta. an understanding of a new' concept . . Do not. assume 



J 

1 , 



\ . 
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jLUt4va^-^4ie-paT-a-Iegal-s 

jump over any of the steps of the process of ujiderstandiilg . 

, For eXampl^e, in. training paralegals to do Qdministrative 
V repi^tehtatidifi, -you will wish to discuss the siibmissioh of 
* evidence. Before plunging into t>hat subject, it will be, 
' • necessary to.. "define. for tliem what evidence is.' Until they 

• - . ■ . " " . ■ ' N ■ • 

understand the varieties of jforms. of evidenc-e - -verbal 



testimony, K'eatrsay evidence,- documentary evidence- -they 

canQ6t rationally .analyze the form of presentation at a^^hearing, 
'They must also, understand that assertions by. a client's 

representative at. the hearing are npt evidence , unless based 

on personal ^ki\owledge, 
" B^sui^e '%hat all students understand' each step of.--t^e " 

process bef dre',-mo^ing on to the next/ Tor example , in ^\ 




teaching legal research, you may lead thex'JLass to discover 
1 ^* a re^i^ation -in the Code of Federal Regulations, The exercise 

is, useless unless all students understand why they are using 

CfR, and what it is. . -\ / ' ''^ 3! 

3. Recognize the students are'as o;P knowledge or lack J^l 
of knowledge. Get to. know the students' prior experj 
so "that /you. do' riot end dp for example '^xpl^iiTing rent and ■• 
r«rtt withholding-.- connects to a group of paralegals.. who have 
alreadyVhandled laridl^j^- tenant ca^^es. On the bther hand, 
beware^Aa$Sumin5 that piraae|als understand such a simpleV 
concept. -as "i-nterview. " When yolt-^fer to an "interview,"- 



do' you mean ijvtak.e .eligibility', " or -a' c^ffifq^tetcasei 

. ■ • •-. ■ • • ' / • ' 

intefvie^^? . Do /not *se 'tlie- cbncept ^one way 'unle 



preparatiQii 



^ — 




sure tha^'tlie paFalegals* have"" the . same"understan it. ' 

^ 0 . - 

4. Be lively. Teaching<i,s a skiU, and, it demamds 
that the teacher capture and- maintain interest. ' The' teacher's • 
!:wlj£^e demeanor will influence-' the class.. \A teacher Vho sits 
still and appears bored, distracted 'or unexcited by the ^ 

subject will comiftunicate all those things to students. You . 

< 

should consider standing, moving around, and varying the pace 

nf ymir ripJL i/\/pry . Be -brisk, and communicate a sense of excise- 




and challenge. Thes^e are ^ of course, matters of personal 
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st-^^^r^^ome people have the capacity to communicate enthusia^sm 

convicTtrm-iilth 50 theatrics. Be'aw^are, however, that 
frozerNqr stolid presentation, can^ be deadening^,^'^:aiid^try to""** 
^break out olK^uch a*pattern. If ypu serxse^interest -i s' flaggi ng » 
- do Titrt-be afrai-d^^^^ in^troduce phy^-ical movement -as- a'-cha'ng< 
of pace. - 

Extreme nervousness or discomfort with the subject 

' , matter will al^^erTj^^ subject well 

before you bj^g^in, But'^^^d^ii^/b^ to say '''I don't kuow," 

if you doa't fcnow an ajiswer. ^ . 

' • • • ' • » * . . 

5. Set simple^teac^iing goaj^g^-e f what .j^ h€4jJjd be ^learned 

in a session.. - If you try to teach rGX?much in a session, 

you will end'up xomrauriicating little.' A silc^essful session 

of on^thour can Iproj^ably i5Still-^hree""fuTi5aSent>K.c^^^ 

'Think through what these ^con?&p-ts./a¥e, and gear your teaching 

to achieve them. VDrive .them home and*,jSati$fy yourself, that 

^' tTiey have been leaVned and. ul^(pj^-^*ef#^ 

effectively taught step by skep\ ':^^^d^A^^ 
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fully taught.. . . •* ^' . • 

, .'6. Do- not over-dominate the class; The teacher^is 
responsibl-e for- the flow of subject matter, to be sure that 



the goals of the session are achieved. Hoi^ver, one' bad, 
habit of some teachers is to sei^'e upon^^interrupt , or 
extend every point made by a student. Student paj^t ici^t ij:)n 
,is important, not for its correctness or .compleffene'ss , but 
because it engages the students personally- and intellectually. 



Mox^eover,., a good -teacher is willing to allow ideas different 

* I 
from his or hers to emerge and be -discussed . It is deadening 

for a teacjxer to try to control every thought ^put out. Use - 

idearS^roposed by students to generate new ideas. Naturally, 



jjic.oj:xext™.oi_s_exvLai 




which makes the speaker fee^.^^tfi^Jb-^' contribution was made by 
the comment. 

7. ;Avoi.^.>w^ stjQxieS"* -'^Of ten ^jr ^xp^rjLenced practitioner 
Kill utilize j)ersonal experie^ices \^c«^m^ points'., ^^This -i^ 
seldom effective. |:i^aehing^, and at iits worst deteriorates in-to. 
anecdotes* ^nd -self-laudatory" explanations ^f ob'scure/^oints.. 



If you warft- to illustrate a concept 



framing a carefully ^constricted hypi 
can respond to^ and discuss> :One de 



, you are much better off. 
Dthetical which the stud-ei^ts 
feet in reciting personal 




experiences is that no otife' can reS^pnd to 'them". They. belong . 
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.8 , Af the - ehd_of\^^ 




a brief summary o£ the concepts covered. It. may also her 
^-^s^iil^^t^/r^p'^lT^the^sessiori^ s purpose and. how it , relates 



to what the trainees .will be doing . nexrl 
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